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THE VERIZON/CABLE DEALS: HARMLESS COL- 
LABORATION OR A THREAT TO COMPETI- 
TION AND CONSUMER RIGHTS? 


WEDNESDAY, MARCH 21, 2012 

U.S. Senate, 

Subcommittee on Antitrust, Competition Policy and 

Consumer Rights, 
Committee on the Judiciary, 

Washington, DC 

The Subcommittee met, pursuant to notice, at 4:34 p.m.. Room 
SD-226, Dirksen Senate Office Building, Hon. Herb Kohl, Chair- 
man of the Subcommittee, presiding. 

Present: Senators Klobuchar, Franken, Blumenthal, and Lee. 

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Kohl. Today we meet to consider the series of trans- 
actions between Verizon Wireless and four of the Nation’s largest 
cable TV companies announced last December. These deals, coming 
on the heels of the now-abandoned proposed merger between AT&T 
and T-Mobile, are the latest transactions that seek to reshape the 
wireless phone, Internet access, and cable television markets. 

Under these deals, Verizon Wireless, the Nation’s largest cell 
phone company, would acquire large chunks of Spectrum from 
Comcast, Time Warner, Cable Cox, and Bright House. And at the 
same time, these companies have all signed agreements in which 
Verizon Wireless and the cable companies agree to cross-market 
each other’s services and form a joint technology venture. 

The parties to these transactions argue that these deals are high- 
ly beneficial both to their companies, as well as to consumers. It 
will give Verizon Wireless additional spectrum necessary to meet 
the exploding demand for Internet applications used by consumers 
with smart phones, and it will permit the four cable companies, 
which collectively account for over 70 percent of the Nation’s cable 
TV subscribers, to offer a quad-play bundle to their customers: 
video, Internet, landline phone, and now wireless services, as well. 

Yet these transactions have come under serious criticism from 
consumer advocates and competitors. The basic premise of the 
landmark Telecommunications Act of 1996 was that cable compa- 
nies and phone companies would enter each other’s markets and 
compete. And this vision was well on the way to being realized 
with cable companies offering landline phone service, phone compa- 
nies, like Verizon, offering cable TV through its VIAS service, and 
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both offering consumers an on-ramp to the Internet, so crucial in 
today’s economy. 

In addition, recent years have seen a tremendous expansion of 
cell phone service and wireless devices as a way both to make 
phone calls and access the Internet. 

Many now wonder if these agreements that we are examining 
today will roll back these advances in competition and even amount 
to a truce between one of the two largest phone companies and 
over 70 percent of the cable TV industry. 

Under these agreements, cable company represents will be 
present in Verizon Wireless stores, and cable representative will be 
selling products and services that directly compete with Verizon’s, 
including VI AS. 

After these deals, will Verizon continue to develop and aggres- 
sively market VIAS? 

Furthermore, rather than attempt to develop competing wireless 
services with the spectrum the cable companies bought in 2006, the 
cable companies are selling that spectrum to Verizon Wireless and 
will be offering Verizon Wireless services to their customers. 

In addition, Verizon Wireless will be acquiring what is likely the 
last swath of crucial spectrum available for years to come, keeping 
this vital input for wireless service out of the hands of its competi- 
tors. 

After this deal, Verizon Wireless and AT&T will have, together, 
two-thirds of the Nation’s cell phone customers, as well as the 
lion’s share of the most valuable spectrum. 

Given the exploding consumer demand for smart phones and the 
spectrum they require, will the other cell phone carriers truly be 
able to compete? 

Having won the battle for competition by blocking last year’s 
AT&T and T-Mobile merger, are we now in danger, indeed, of los- 
ing the war? 

So we enter today’s hearing with more questions than answers, 
while cognizant of the very high stakes for competition in con- 
sumers in these transactions. We know that both Verizon and 
Comcast, as well as the other cable companies, believe that they 
are acting in the best interest of their own businesses and share- 
holders. Yet we need to ensure that consumers’ best interests will 
be served in the long run. 

We urge their regulators to ensure that nothing in these deals 
reverse the historic gains in competition between phone and cable 
companies ushered in by the Telecom Act of 1996. 

The fundamental question we must answer is whether these 
deals will bring beneficial new choices to consumers or amount to 
previously fierce rivals standing down from competition. 

We look forward to the testimony of our panel of witnesses to 
shed light on these important issues. 

[The prepared statement of Senator Kohl appears as a submis- 
sion for the record.] 

Senator Kohl. At this time, we turn to Senator Lee for his com- 
ments. 
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STATEMENT OF HON. MIKE LEE, A U.S. SENATOR FROM UTAH 

Senator Lee. Thank you very much, Chairman Kohl. Hundreds 
of millions of Americans pay for cell phones, cable television, home 
Internet connections, and for home landline connections to the tele- 
phone network. In fact, there are over 320 million wireless sub- 
scriber connections in the United States, meaning that there are 
more cell phone contracts than there are people in the United 
States. 

Over 100 million households have cable-video service, and nearly 
50 million pay for high-speed cable Internet. So the announcement 
late last year of commercial agreements between four of the coun- 
try’s largest cable companies and the country’s largest wireless 
phone services company understandably attracted some attention. 

These agreements include the sale of wireless spectrum to 
Verizon Wireless from a group of cable companies, most of which 
had purchased the spectrum in 2006 and were not using it at the 
time. 

In separate agreements announced on the same day the cable 
companies and Verizon Wireless agreed to potential marketing ar- 
rangements for each other’s products. For each Verizon Wireless 
contract obtained through cable marketing, Verizon will pay the 
cable company a commission of a few hundred dollars, and vice 
versa. 

The companies have also agreed to fund a joint research and de- 
velopment project. And these agreements provide cable companies 
a future option of renting from Verizon the necessary inputs to cre- 
ate their own wireless cell phone offerings. 

Since these deals were announced, competitors of Verizon Wire- 
less and the cable companies, as well as consumer advocate and 
public interest groups, have voiced a number of concerns. Some 
have argued that the wireless market is tending toward a duopoly 
and that additional spectrum should be sold only to smaller wire- 
less service providers. 

Others have argued that the Federal Communications Commis- 
sion current spectrum screens, which are not implicated by 
Verizon’s spectrum acquisitions, except in a few distinct localities, 
do not sufficiently account for the value of spectrum holdings and 
should be changed. 

Critics of the joint marketing agreements fear that Verizon Wire- 
less’ parent company, which owns Verizon VIAS, a fiber optic offer- 
ing providing cable, phone and Internet services on a combined 
basis, will no longer compete as vigorously with the cable compa- 
nies. They also worry over the potential competitive implications of 
the companies’ joint venture and speculate that its resulting prod- 
ucts and technology may give the member companies an undue ad- 
vantage in the marketplace. 

It needs hardly be said that competition is essential to consumer 
welfare in the wireless and cable industries, just as it is elsewhere. 
The competitive state of the wireless market has recently received 
a lot of attention, including a hearing in this Subcommittee on the 
proposed merger between AT&T and T-Mobile, which the compa- 
nies were forced to abandon late last year. 

The competitive state of the cable and video industries is like- 
wise worthy of consideration, both in the course of today’s hearing 
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and as part of future Subcommittee discussions. The concerns ex- 
pressed by critics of the agreements between Verizon Wireless and 
the cable companies highlight important issues facing these indus- 
tries, and I am hopeful that this hearing can help shed some light 
on the proper role of government in this context. 

With respect to the wireless spectrum, consumer demand for 
data has exploded and continues to increase at exponential rates. 
Some estimates suggest that data traffic will surge to as much as 
18 times current levels in the next few years alone. Particularly be- 
cause government agencies have been slow to free up unused spec- 
trum and make it available in the marketplace, many analysts fear 
an increasingly severe spectrum crunch. 

Given this context, we must give significant weight to efficiencies 
that will result from the Verizon acquisition, including the substan- 
tial benefit of putting previously fallow spectrum to use by a highly 
efficient wireless network. Although this scarce and limited re- 
source is overseen and administered by government agencies, regu- 
lators must take care to incentivize productive use of spectrum and 
must not punish private enterprise for government mismanage- 
ment. 

With respect to the joint marketing agreements, I believe we 
ought to pay close attention to the relevant business incentives at 
play. Perhaps the most important question in this regard is wheth- 
er the joint marketing agreement signed by Verizon Wireless does, 
in fact, interfere with the motivation and the ability of its parent 
company to propagate VIAS. If the deal leaves Verizon’s incentives 
with respect to VIAS unchanged, the agreement may be seen as 
pro-competitive, enhancing consumer choice in the form of new 
quadruple-play service. 

Absent evidence of anti-competitive conduct, the companies’ joint 
venture and agreement allowing cable companies to brand their 
own wireless service offerings may likewise be seen as primarily 
pro-competitive deals that encourage innovation through collabo- 
rative research and development of new technologies and new serv- 
ices. 

Throughout our consideration of these agreements, we should re- 
member that the purpose of our antitrust laws is simply to maxi- 
mize consumer welfare. Although antitrust law, by its very nature, 
is forward looking, unmoored speculation must not be allowed to 
overtake rational economic analysis. Government may sometimes 
have a proper role in ensuring that businesses fairly compete and 
do not collude, but it is improper for government agencies to pick 
winners and losers in the marketplace or to run interference with 
private enterprise where robust market forces are in operation. 

I look forward to hearing from each of the witnesses and thank 
them for their cooperation and joining us today. 

Thank you, Mr. Chairman. 

Senator Kohl. Thank you. Senator Lee. 

I would call our first panel witnesses. First to testify today will 
be Randal Milch. Mr. Milch is Executive Vice President and Gen- 
eral Counsel of Verizon, a position he has held since 2008. 

Our next witness to testify will be David Cohen, Executive Vice 
President of Comcast Corporation. Mr. Cohen joined Comcast in 
2002. 
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Next, we will be hearing from Charles Rule. Mr. Rule is the man- 
aging partner of the Washington office and head of the antitrust 
group at Cadwalader, Wickersham & Taft. He served as assistant 
attorney general in charge of the antitrust division at the Depart- 
ment of Justice under President Reagan. 

Next to testify will be Steven Berry, President and CEO of the 
Rural Cellular Association. Mr. Berry has also served as senior vice 
president of government relations for the National Cable and Tele- 
communications Association. 

Our fifth witness today will be Joel Kelsey. Mr. Kelsey is a policy 
advisor at Free Press; he previously worked as a policy advisor for 
Consumers Union. 

Finally, we will be hearing from Timothy Wu, Professor of Law 
at Columbia University. Before that, Mr. Wu served as senior advi- 
sor at the Federal Trade Commission, and he is the author of sev- 
eral publications, including books, “The Master Switch” and “Who 
Controls the Internet?” 

We thank you all for appearing here before the Subcommittee. I 
ask you now to stand and raise your right hand as I administer the 
oath. 

[Witnesses sworn.] 

Senator Kohl. Thank you. So we will start with you, Mr. Milch. 
And, gentlemen, please keep your testimony to about five minutes 
or less. 

Thank you, Mr. Milch. 

STATEMENT OF RANDAL S. MILCH, EXECUTIVE VICE PRESI- 
DENT AND GENERAL COUNSEL, VERIZON COMMUNICA- 
TIONS, INC., NEW YORK, NEW YORK 

Mr. Milch. Thank you. Chairman Kohl. And good afternoon to 
you and Ranking Member Lee and the other Members of the Sub- 
committee. 

I wish to make three points this afternoon, and then I’d be happy 
to respond to your questions. 

First, it’s critical that this previously unused spectrum be put to 
use to meet customers’ growing needs in the mobile broadband 
economy. Mobile broadband is a continuing bright spot in our na- 
tional economy, and it’s built on investment in facilities and net- 
works, startling daily innovation in applications, and widespread 
societal benefits. 

But it’s no secret that we’re currently in a critical situation. Cus- 
tomer demand for mobile bandwidth is growing faster than cur- 
rently available spectrum. Customers using data-intensive devices, 
like iPads, iPhones, tablets, as well as data-intensive applications, 
like streaming video and audio, are driving the need for more spec- 
trum. According to public estimates, total smart phone traffic in 
2015 will be 25 to 50 times greater than it is today, and the FCC 
predicts that if additional spectrum is not made available in the 
near term, mobile data demand will likely exceed capacity by 2014. 

From Verizon’s own perspective, on our networks, data usage has 
been doubling each of the last three years and we expect that trend 
to continue going forward. In some of our largest markets, the spec- 
trum crunch will come as soon as 2013 and start hurting our cus- 
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tomers and your constituents who expect and demand high-quality 
service. 

Finally, I would note that one thing has been true about all data 
estimates — they have been underestimates. The spectrum purchase 
will allow us, in the short term, to meet our customers’ growing 
needs. 

Second, allowing Verizon Wireless to purchase this spectrum and 
build it and invest in it is a good reallocation of an important asset. 
Verizon is a good steward of spectrum. We put it to use, and we 
do it more efficiently than anyone else in the United States. 

As this chart demonstrates, Verizon Wireless serves more cus- 
tomers per megahertz of spectrum than any other carrier in the 
United States, despite the huge growth of data traffic from smart 
phone usage. 

For example, Verizon Wireless, which is here on the right, serves 
over 1.2 million customers per megahertz of spectrum; and, for in- 
stance, T-Mobile, which is right here, serves 660,000 customers per 
megahertz of spectrum. 

Verizon Wireless is almost twice as efficient as T-Mobile. And I 
want to point out that we are not seeking to buy this spectrum 
without already having taken other expensive steps to best use the 
spectrum we already have. We have spent $22.3 billion over the 
past three years, $8.3 billion alone in 2011, on our network, and 
that’s more than any other wireless provider in the United States. 

Roughly half of that spend has been investments to increase our 
capacity within our existing spectrum limits by numerous engineer- 
ing techniques, such as cell splitting and denser cell site deploy- 
ment. 

Now, of course, these engineering techniques are available to any 
carrier who chooses to invest in them, but I would also point out 
that we do not believe that we can engineer our way out of the 
spectrum crunch. More spectrum is necessary. 

I would also push back on the notion that Verizon Wireless is 
somehow taking more than its fair share of available spectrum. 
After acquiring this additional spectrum, our holdings in nearly all 
geographic areas will remain below the level where the FCC has 
said that no further competitive inquiry is necessary, because there 
is clearly no competitive harm. 

This is the so-called “spectrum screen,” which identifies areas 
where there’s competitive concern. Ninety-eight percent of the 
counties involved here fall below the spectrum screen. 

Third, let me talk for one second about the separate cross-mar- 
keting agreements. I fully believe they will be good for consumers 
in the competitive marketplace by providing them more choice. 

Let me explain why we did this. Verizon’s award-winning FiOS 
service has always been intended to reach a relatively small por- 
tion of the country. As this chart indicates, Verizon FiOS, here in 
the blue, hugs the east coast largely, a small bit in Florida, Texas, 
and in southern California. 

This represents our current build, which is about 80 percent of 
the total FiOS build that we had intended to begin in 2005 and an- 
nounced in 2009 was going to be our FiOS build. 

Now, on the other hand, Verizon Wireless provides service across 
the country, which is provided in this chart. This is our 3G foot- 
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print, our current footprint, but our 4G footprint will match this by 
the middle of the next year when we finish building out our high- 
speed 4G bandwidth service. 

So what we needed to do was figure out a way to ensure that 
Verizon Wireless, which covers the entire country, would have the 
ability to be part of bundles and of wireless and wire line services 
in the parts of the country where FiOS didn’t exist. 

We also wanted to be able to compete in the innovation race and 
tried to create new technical capabilities to allow customers to 
more seamlessly use mobile and wired broadband products. That’s 
what these various agreements do. Verizon Wireless and the cable 
companies will have the ability to act as sales agents for one an- 
other. They will not control the price of the input. So the cable 
companies don’t control the price of the Verizon Wireless service 
and Verizon Wireless doesn’t control the price of the cable service. 
They merely sell it for a one-time agency commission. 

There are thousands of such agency commissions in the market- 
place today. Verizon Wireless has over 1,000 itself. They’ve never 
attracted any anti-competitive attention. 

The companies also have created a joint venture in order to try 
to produce this new product. We don’t have it yet. If we do have 
it, it will be successful only if the marketplace deems it so. 

Finally, let me dispel the notion that Verizon would somehow 
disadvantage FiOS in this transaction. FiOS is one of the largest 
investments by a private company in the last decade in this coun- 
try, $23 billion invested to do this. We have only just recently 
begun to see positive cash-flow out of this investment. It’s impor- 
tant for us to continue it and there will be no stopping it, because 
it’s a superior product that customers like and that we are going 
to push as hard as we can. 

Thank you very much for your time. I’d be happy to answer your 
questions. 

[The prepared testimony of Mr. Milch appears as a submission 
for the record.] 

Senator Kohl. Thank you, Mr. Milch. 

Mr. Cohen. 

STATEMENT OF DAVID L. COHEN, EXECUTIVE VICE PRESI- 
DENT, COMCAST CORPORATION, PHILADELPHIA, PENNSYL- 
VANIA 

Mr. Cohen. Thank you, Mr. Chairman and Members of the Sub- 
committee. It’s a pleasure to be back in this room, and I thank you 
for the opportunity to testify today on the substantial benefits con- 
sumers will realize from SpectrumCo’s sale of spectrum to Verizon 
Wireless and the reseller, technology joint venture, and joint mar- 
keting agreements the companies entered into in this transaction. 

Because Mr. Milch from Verizon has really fully covered the 
spectrum aspects of the transaction. I’m going to focus on the com- 
mercial agreements. So the commercial agreements at issue here 
are ordinary and customary, market-standard agreements. There is 
no merger here, like there was in AT&T/T-Mobile. There is no ac- 
quisition of customers or of ongoing business operations. Not one 
competitor will be removed from the marketplace as a result of this 
transaction. 
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Let’s break those commercial agreements down into the three 
types. The reseller agreements will allow us to become a mobile 
virtual network operator, an MVNO, and offer consumers our own 
unique branded wireless services. 

The FCC consistently has acknowledged the benefits that re- 
sellers can provide to consumers. The government has never in- 
sisted on preapproving such agreements. In fact, it has encouraged 
and even compelled them in certain transactions. They are a slam- 
dunk win for consumers. 

The technology joint venture will lead to more innovation as we 
develop amazing new technologies that will offer consumers the 
ability to use all of their communications devices and services 
seamlessly across multiple platforms. This innovation will compete 
with other innovation already occurring in the marketplace. Joint 
ventures such as these have also been viewed favorably by the gov- 
ernment. 

The agency agreements allow us immediately to begin selling 
Verizon Wireless services as part of multi-product bundles, and 
they also allow Verizon Wireless to do the same. There are many, 
many examples of our competitors entering into similar agency 
agreements to offer multi-product bundles. 

The latest example is the announcement by AT&T and DirecTV 
of an agency agreement at the end of last year. Again, so far as 
we are aware, the government has never questioned or challenged 
any of these agreements. 

Contrary to certain parties’ claims, these agreements will not af- 
fect Verizon’s or the cable companies’ incentives to compete vigor- 
ously against each other. Such claims ignore basic business reali- 
ties. 

Initially, please remember that Verizon Wireless and Verizon are 
separate companies, with Verizon owning 55 percent of Verizon 
Wireless. As a matter of simple business economics, as Mr. Milch 
just testified, Verizon is hardly going to walk away from its $23 bil- 
lion investment in FiOS, which generates 61 percent of its con- 
sumer wireline revenues today. 

Second, it is important to note that there is no FiOS overlap with 
the cable company partners of SpectrumCo — it’s an analog to that 
chart — in over 85 percent of our collective footprint nor is there any 
incentive for Verizon to lay down its weapons in the fierce FiOS/ 
cable battle in the remaining 15 percent of the country. 

Put yourself in Verizon’s position. Would you rather hold on to 
an existing or attract a new FiOS subscriber worth thousands of 
dollars in ongoing monthly subscription fees, or would you rather 
get 55 percent of a one-time commission worth, at most, only a few 
percentage points of the value of a FiOS customer? This isn’t even 
a close call. 

Arguments that are predicated on the idea that this set of agree- 
ments will encourage Verizon not to expand its FiOS footprint or 
discourage the cable companies from entering the wireless market- 
place ignore clear market realities. Verizon announced over two 
and a half years ago that it did not intend to build FiOS out to ad- 
ditional areas of the country outside of its existing franchise areas, 
and the cable companies have made a considered business decision 
not to build a new wireless network. 
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Speculative claims that ignore the reality of considered business 
decisions are not what the antitrust laws were intended to address. 

Finally, and with all due respect, opposition by some of our com- 
petitors should also be seen in its proper context. What they are 
really concerned about is that our agreements will increase com- 
petition and compel them to respond accordingly. 

The antitrust laws, however, are designed to protect competition, 
not to insulate competitors from having to respond to competition. 
In our view, the proper focus here should be on the consumer. And 
for the consumer, these agreements are entirely additive — more 
choice, more competition, more investment, and more innovation. 

So thank you for the opportunity to testify, and I look forward 
to answering your questions. 

[The prepared testimony of Mr. Cohen appears as a submission 
for the record.] 

Senator Kohl. Thank you, Mr. Cohen. 

Mr. Rule. 

STATEMENT OF CHARLES F. RULE, MANAGING PARTNER, 

WASHINGTON, DC, OFFICE, CADWALADER, WICKERSHAM & 

TAFT, LLP, WASHINGTON, DC 

Mr. Rule. Thank you, Mr. Chairman, Senator Lee, and Members 
of the Subcommittee. It’s an honor to be invited to discuss with you 
the antitrust aspects of the Verizon Wireless/cable deals. 

The views that I am expressing today are mine and mine alone. 
I have no clients involved in this transaction or really have any in- 
terest in it one way or the other. And until I was invited to come 
here today to talk to you, I hadn’t spent that much time thinking 
about the transaction. 

As a consequence, my analysis is based on a review that I’ve 
been able to do over the last few days of the principal filings made 
with the FCC and then consideration of those arguments for and 
against the deal. 

My analysis, such as it is, has been provided in written form to 
the Committee and I won’t dwell on it, but I will summarize it. 

The analysis is strictly through the lens of the antitrust laws. 
There may be and seem to be other arguments made at the FCC, 
but they are not necessarily antitrust issues. 

The antitrust lens is shaped by three core principles. First, the 
antitrust laws are, the Supreme Court has said, a consumer wel- 
fare prescription. A merger, acquisition or collaboration is ulti- 
mately judged by whether, on balance, it is likely to increase qual- 
ity-adjusted total output. 

Second, private mergers and acquisitions are critical to a dy- 
namic economy and facilitate the movement of assets from lower- 
to higher-valued uses. While due to factors such as market struc- 
ture, the position of the parties and so forth, a very small fraction 
of such deals may threaten harm to consumer welfare. Antitrust 
should not unduly interfere with or raise obstacles to the market 
for the flow of assets. 

Third, short of an M&A transaction, collaboration among firms, 
even competitors, is critical to the economy and generally holds the 
potential for increasing consumer welfare. Sure, under certain cir- 
cumstances, collaboration can threaten consumer welfare and com- 
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petition, but the antitrust laws are sensitive to the welfare-enhanc- 
ing promise of collaboration. 

Ultimately, the antitrust analysis of any transaction, including 
this one, is heavily dependent on the relevant facts surrounding 
the particular transaction. Gathering those facts and examining 
them under the antitrust lens is currently underway at the Depart- 
ment of Justice, and I would imagine that that will continue for 
several months more. 

Given my limited time and access to the facts. I’m able to reach 
only tentative views about the agreements. Based on those con- 
straints, let me briefly summarize my tentative views on three as- 
pects of the deal — Verizon Wireless acquisition of the cable compa- 
nies AWS spectrum licenses, the commercial collaboration agree- 
ments between Verizon Wireless and the cable companies, and the 
R&D collaboration between the parties. 

First, with respect to the acquisition of spectrum, the cable com- 
panies have never developed that spectrum. They’ve never gotten 
into the business of competing for wireless service on a facilities 
basis. 

Moreover, in the absence of the transfer, the spectrum that they 
hold will continue to generate zero wireless service for the foresee- 
able future. As a consequence, Verizon Wireless acquisition of that 
spectrum will not eliminate any existing competition. 

Moreover, Verizon Wireless claims to have a roadmap for the use 
of the spectrum to generate 4G LTE service in the next three years 
or so. So the transaction appears to increase output. 

The fact that opponents can conjure up that there may be some 
conceivable alternative deal that will increase output even more is 
not, under existing antitrust law, a basis to challenge the trans- 
action. 

Second, the commercial agreements. Those I have an interest in, 
I actually happen to be a happy, satisfied customer of FiOS. So I 
am concerned, like everybody else should be, as to whether or not 
these agreements are going to impact that competition. 

However, looking at the deals that are fairly standard commer- 
cial agreements, the structure and economics of them do not appear 
to materially impact either the cable companies’ incentives to go 
into facilities-based wireless communication or Verizon’s incentives 
and ability to continue to compete with FiOS. 

However, it’s important for the department, as they look at these 
transactions, to make sure that there are adequate safeguards to 
prevent anti-competitive spillover. 

Last, with respect to the cable/wireless collaboration on innova- 
tion, it seems to me, on its face, this collaboration raises little con- 
cern. Joint R&D is treated favorably by the antitrust laws, and the 
consortium will face vigorous competition from others. 

The basis of my views is, as I said, provided in the written sub- 
mission. I hope it’s of help. 

Mr. Chairman, that concludes my remarks and I look forward to 
any questions that the Committee may have. 

[The prepared testimony of Mr. Rule appears as a submission for 
the record.] 

Senator Kohl. Thank you very much, Mr. Rule. 

Now, we will hear from Mr. Berry. 
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STATEMENT OF STEVEN K. BERRY, PRESIDENT AND CEO, 
RURAL CELLULAR ASSOCIATION, WASHINGTON, DC 

Mr. Berry. Thank you, Mr. Chairman. Chairman Kohl, Ranking 
Member Lee, and Members of the Subcommittee. Thank you for the 
opportunity and inviting me to testify before this Committee about 
the proposed spectrum transfer and integrated commercial agree- 
ments between Verizon Wireless and the cable companies. 

These transactions will further cement Verizon’s dominant con- 
trol over every input and resource critical to provide mobile 
broadband services to the detriment of every other smaller compet- 
itor. 

Mr. Chairman, the RCA, the competitive carriers’ association, 
represents over 100 wireless carriers. You might recognize Celcom 
if you’re from Wisconsin or Union Wireless Telephone if you’re from 
Utah, and Duet Wireless if you’re from St. Cloud, Minnesota. But 
I think you’ll also recognize some of the other names, T-Mobile, 
Sprint, Metro PCS, Cricket, US Cellular, Alltel, Cincinnati Bell, C 
Spire, and I Wireless. 

All have come together at RCA because of the dangerous pattern 
of consolidation in the once-competitive wireless industry. There 
used to be the big four. Now, we talk about the big two, the twin 
bells, the duopoly of Verizon and AT&T. 

It’s difficult to explain the potential impact of this deal without 
getting bogged down into the minutia of spectrum policy. However, 
I must say that the Verizon/cable deal is elegantly contrived, is su- 
perbly clever, and very difficult to deconstruct. But it will deliver 
the same insidious and disastrous impact on competition, and, un- 
less conditioned, would not be in the public interest. 

Because of the massive consolidation and the dominant control of 
all inputs into the mobile services, RCA filed a petition to condition 
this deal to allow competitive carriers an opportunity to access 
spectrum, back-haul, and ensure data roaming and interoper- 
ability. 

This deal is not about price, except maybe perhaps higher prices 
for consumers. And these arrangements are integrated trans- 
actions. This is about control of the market share, and the deal is 
effectively a non-compete agreement. Verizon will not compete with 
cable on the wire line service side and cable will not compete 
against Verizon on the wireless side. 

Over 60 million households will immediately be affected by this 
deal on the wire line side and far greater on the wireless side. If 
this were only about spectrum price, higher prices could be com- 
manded in the marketplace by multiple carriers starved for green 
field spectrum. Verizon owns substantial spectrum reserves, as 
much as 44 megahertz of unused spectrum in most markets cur- 
rently. And if this deal is approved, they could warehouse as much 
as 72 megahertz of unused spectrum in many of the top markets. 
And the Verizon heat map before you over here shows their hold- 
ings and their superior position. 

These companies, all products of decades of state-sanctioned mo- 
nopoly, have figured out a way to guarantee and solidify market 
share in their respective areas. This is not in the public interest, 
and it certainly impacts market conditions contemplated by the 
Clayton Act. 
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Spectrum is a finite and unique taxpayer resource. And make no 
mistake about it, manipulation of spectrum resources is, unfortu- 
nately, a reliable and effective tool to eliminate competition. Spec- 
trum is the lifeblood of the wireless industry. You cutoff the life- 
blood and the heart does not pump for long. 

The Verizon/cable team wants you to believe that this is merely 
about a spectrum transfer, a license transfer, albeit the largest sin- 
gle spectrum license transfer the FCC has ever considered, cov- 
ering approximately 280 million consumer pops and spanning al- 
most the entire United States, as the map before you shows. 

This is the equivalent of eliminating a national carrier in the 
marketplace or, in this case, it does eliminate four potential wire- 
less competitors. 

RCA did not file a petition to deny. We filed a petition to condi- 
tion this transaction. The very considerations that forced cable to 
exit the wireless industry must become transaction conditions if we 
are going to promote a competitive industry and avoid additional 
regulation. 

In summary, Mr. Chairman, in their own words, Comcast, Cox, 
and the SpectrumCo members provided us with an excellent road- 
map of the conditions needed for a competitive wireless market. 

Clearly, the deal must be conditioned by significant spectrum 
divestitures under an updated spectrum screen; commercially rea- 
sonable roaming requirements; affordable and available back-haul; 
and interoperaWe standards. Denying competitive carriers an op- 
portunity to access these critical inputs is denying their ability to 
survive. 

Mr. Chairman, America’s competitive telecom policy should not 
be relegated to the mantra — if you can’t beat them, join them. 

I’ll be more than happy to answer your questions. 

[The prepared testimony of Mr. Berry appears as a submission 
for the record.] 

Senator Kohl. Thanks, Mr. Berry. 

Now, we will hear from Mr. Kelsey. 

STATEMENT OF JOEL KELSEY, POLICY ADVISOR, FREE PRESS, 

WASHINGTON, DC 

Mr. Kelsey. Chairman Kohl, Ranking Member Lee, and es- 
teemed Members of the Committee, thank you for the opportunity 
to testify before you today on behalf of Free Press. 

In my testimony, I plan to cover three topics. First, I’d like to 
provide a consumer perspective on the consolidating telecom mar- 
ket in which these deals are being proposed; second. I’d like to ex- 
plain what it means to put this much control over our Nation’s 
spectrum market into the hands of one company; and, last. I’d like 
to explain how the joint marketing arrangements would leave 
many of our Nation’s households facing monopoly conditions in the 
market for residential Internet access. 

We’ve heard a lot about the spectrum crisis, but today I’d like to 
point out we have an equally large competition crisis. This is a cri- 
sis that consumers are already facing today as they get locked into 
more expensive multi-year bundles, while competitors are locked 
out of entering the marketplace to offer better alternatives. 
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The market for wireless service is concentrated at the top, with 
Verizon and AT&T together controlling nearly 65 percent of the 
market share and capturing nearly 80 percent of the entire wire- 
less industry’s profits. To put this in perspective, this dwarfs the 
level of concentration that we see in the oil, banking, or airline in- 
dustry. 

The market for at-home broadband service has long been a duop- 
oly, and FCC data predict that most American households will 
have no other choice than their cable company for next-generation 
Internet access. These trends have real consequences for con- 
sumers. J.D. Power reports the average wireless bill in 2011 was 
$86. That’s a 25 percent increase in just the last four years. 

The central theme that I’d like to get across here today is that 
these market conditions will be made much worse if this deal is ap- 
proved. For example, this deal will result in AT&T and Verizon 
controlling a combined 60 percent value share of all mobile 
broadband spectrum in America. 

The benefit here for Verizon is not just in using the spectrum. 
It is also in foreclosing other companies from using this critical re- 
source to challenge Verizon’s market dominance. 

Not all spectrum is created equal. The more high-quality spec- 
trum a carrier controls, the more market power it has, making it 
easier to mount a competitive challenge. 

Put simply, with better spectrum, cell towers can carry signals 
for longer distances, so fewer towers are needed. So for a dominant 
firm like Verizon, with more spectrum depth than any of its com- 
petitors, acquiring more spectrum is not the only way to meet 
growing consumer data demand. Verizon could continue to build 
more towers, conduct spectrum swaps in congested areas, or use 
Wi-Fi offloading to carry traffic. Acquiring more spectrum is, how- 
ever, the best way to ensure competitors cannot mount a serious 
challenge by using that spectrum to offer high-quality services at 
lower prices. 

If Federal regulators are serious about protecting the public in- 
terest, they must act to preserve the limited amount of competition 
in the wireless market that exists today, and that starts with deny- 
ing this license transfer. 

The spectrum sale is enough to tilt this transaction against the 
public interest in the wireless market. However, the joint mar- 
keting arrangements will also exacerbate consolidation in the resi- 
dential broadband market. 

These agreements simply represent a deal between these compa- 
nies to stay out of each other’s way in perpetuity. They put former 
rivals on the path to collaboration rather than competition, and 
they send a clear signal to Wall Street that the largest cable and 
wireless companies in America are aligned together, and it will be 
nearly impossible for any competitor to mount a viable threat in ei- 
ther market. 

Congress recognized the danger in these sorts of arrangements 
when it passed the 1996 Telecom Act. That Act specifically bans 
local telephone companies and cable companies joining forces. 
That’s because Congress intended to encourage competition be- 
tween cable and telephone companies, competition that would be 
eliminated through these agreements. 
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For example, these agreements eliminate the incentives for 
Verizon to aggressively market its fiber to the home broadband 
service in markets where it competes head-to-head with cable com- 
panies. Competition benefits consumers when companies are trying 
to win subscribers from their competitors, not when they are offer- 
ing to sign up their own customers for their rival’s services. 

In conclusion. I’d like to point out that the consolidation that 
we’ve been experiencing is no accident. It is not the hand of the 
free market. Rather, it’s the outcome of public policy decisions that 
have unwound protections on competition and placed a dispropor- 
tionate amount of our Nation’s most valuable spectrum into the 
hands of just two companies. 

There is no reason this pattern of poorly protecting the public in- 
terest has to continue. The DOJ and the FCC showed immense an- 
alytical skill and political courage in rejecting the AT&T/T-Mobile 
merger. And if that was the down payment on future competition, 
preventing this proposed transaction should be the next install- 
ment. 

Thank you very much. I look forward to your questions. 

[The prepared testimony of Mr. Kelsey appears as a submission 
for the record.] 

Senator Kohl. Thank you, Mr. Kelsey. 

Now, Professor Wu. 

STATEMENT OF TIMOTHY WU, ISIDOR & SEVILLE 

SULZBACHER PROFESSOR OF LAW, COLUMBIA UNIVERSITY, 

NEW YORK, NEW YORK 

Mr. Wu. Thank you, Mr. Chairman, Senator Lee, and Members 
of the Subcommittee. 

Does support for robust competition remain the communications 
policy for the United States? 

It may sound like a rhetorical question, yet it is the right ques- 
tion to ask as we witness increasing concentration in every single 
communication market, including the prospect of a de facto duopoly 
in wireless communications. 

This was the same question that this Committee faced — the Sub- 
committee faced — when it addressed the AT&T/T-Mobile merger 
last year. And it’s the same question raised by the sale of spectrum 
and the marketing agreements that we examine today. 

As compared to the spectacle of T-Mobile and AT&T, Verizon’s 
softer strategy may seem like a sideshow, but subtle action is often 
the more powerful, particularly in the distracted age. 

Verizon holds more valuable spectrum than anyone else and 
should it complete this transaction, it will actually be left with 
spectrum holdings that are, by book value, even larger than AT&T 
and T-Mobile would have been. 

Yes, AT&T’s challenge to competition was feckless and loud, but 
Verizon’s deal affects the very competitive structure of the commu- 
nications industry. This transaction, and others that are like it, 
does not threaten to be the single grand coup that ends competition 
in our time. The danger rather is the prospect of a creeping duop- 
oly in wireless and a quiet end to the contest once thought to be 
the most important to the consumers of all, namely, competition for 
last mile access. 
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That is why the Federal Communications Commission must ex- 
amine this transaction just as closely as it did the AT&T/T-Mobile 
merger. 

The usual dangers of excessive concentration are well known — 
higher prices, poor customer service, and, over time, a kind of de- 
pressing stagnancy. But I would like to highlight the particular 
dangers to innovation that are the likely byproduct of non-competi- 
tion between Verizon and the main cable companies. 

I’m going to make two quick points. First of all, I want to point 
out that communications policy, not antitrust law, is the appro- 
priate lens for addressing this transaction. The reason is that spec- 
trum belongs to the public and it is the government’s role to make 
sure that the asset of the public is used properly. 

The Commission cannot sit idly by, as it were, and say that na- 
ture is taking its course when the government has such a central 
intrinsic role of deciding what competition is in this industry. On 
an ongoing basis, the Commission needs to decide whether more 
competition or more concentration will be better for the people of 
the United States. 

If the Commission truly believes that greater concentration, in 
this case, in the wireless industry serves the interest of the Amer- 
ican public, it is free to make that choice. Congress, similarly, is 
free to pass a law that supersedes the 1996 Telecom Act and re- 
move competition as the policy of the United States. 

But if we take these actions, we owe it to the public to explain 
that we are changing the communications policy of the United 
States from a policy of competition and back toward something 
along the lines of regulated monopoly or regulated duopoly. 

Second, I want to point out that over the last decade, Verizon has 
been the clearest and strongest competitor to the cable industry, 
and what we face here is the prospect of the elimination of that 
competition. I don’t want to simply focus on the FiOS arrangement, 
which I think is important, but not the only thing at issue here. 

What is at issue is the future of disruptive innovation. That is 
to say, the innovations we don’t understand right now, but the in- 
novations that could potentially undermine the stranglehold that 
cable has over the viewing habits of the American public. 

Consider, for example, something we haven’t discussed much, 
which is 4G broadband to the home. PC Magazine wrote, “The mo- 
bile broadband service that has the best chance of being a true 
cable replacement is Verizon’s new 4G LTE service. The firm has 
an admirable home fusion product it just launched which shows 
much promise.” 

But the fact is that 4G is a cable replacement, not a complement. 
It is not clear how selling a cable replacement can be consistent 
with promoting cable’s products at the same time. 

Thank you very much, and I welcome any questions you have. 

[The prepared testimony of Mr. Wu appears as a submission for 
the record.] 

Senator Kohl. Thank you. Professor Wu. 

We will now start our questions in seven-minute rounds. 

Mr. Milch, the vision of the landmark 1996 Telecommunications 
Act was that the phone companies and cable companies would, for 
the first time, compete with each other in each other’s markets. 
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In the last few years, we have seen this vision on its way to 
being realized, particularly with Verizon FiOS, which offers con- 
sumers high-speed Internet connections and video in direct com- 
petition to the cable companies. FiOS has grown to be a strong 
competitive rival to cable, recently capturing market shares of 29 
percent for FiOS TV and 33 percent for FiOS Internet in its service 
areas. Even outside the areas where Verizon has deployed FiOS, 
Verizon competes with cable for connections to the Internet and 
landline phone service. Consumers reap the benefits of this com- 
petition each and every day. 

Now, many are concerned that the joint marketing agreements 
represent a truce between these fierce rivals. Under the marketing 
agreements, cable company representatives will be in Verizon 
Wireless stores selling the very cable products that Verizon com- 
petes against, and Verizon Wireless will realize a commission for 
every cable product sold. 

So, Mr. Milch, what does this deal mean for the future of com- 
petition between Verizon and the cable companies? How can we ex- 
pect you to compete as vigorously against cable when your sub- 
sidiary, Verizon Wireless, is partnering with these cable compa- 
nies? 

We know you argue that you will not end your FiOS service for 
merely a commission of a few hundred dollars. But the question 
here is the level and vigor of competition. 

How do we know that you will maintain your same level of price 
competition and promotion or will not instead pull your punches in 
competing with the cable companies? 

Mr. Milch. 

Mr. Milch. Thank you. Senator — I mean. Chairman Kohl. Thank 
you for the question. 

Just to reiterate, these various agreements are between the cable 
companies and Verizon Wireless, not with the parts of Verizon that 
provide our FiOS service, our landline service. 

Number one, I think it’s just important to know what the square 
corners of the agreements are so that we’re clear on that. Verizon 
FiOS, which is part of our telecom part of Verizon, is going to vig- 
orously compete. Senator, because its primary goal is to continue 
to provide the best level of service it can and extend its reach with- 
in its franchise areas, which have already been set out, and provide 
a world-leading service, a service that we believe beats cable be- 
cause it’s superior. 

And we want to continue to provide that service. Senator, be- 
cause of the economics that you pointed out. It doesn’t make us — 
there is no rationale for saying that you’re going to go halfway if 
you want that sale, and that sale of FiOS is the clear winner, from 
a financial services — from a financial perspective. 

So a half-baked effort would leave you without that sale and 
would have — redound negatively to our bottom line. 

All the financial impetus is to compete vigorously. Verizon 
Telecom spends hundreds of millions of dollars a year advertising 
FiOS services where it’s available. They’re going to continue to 
spend hundreds of millions of dollars a year selling those services, 
and we will continue to compete vigorously, because it’s a superior 
product. 
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Senator Kohl. Mr. Milch, in an interview with Politico two 
weeks ago, Mr. Cohen of Comcast stated that, quote, “Within the 
FiOS footprint, all we have agreed is that Verizon Wireless stores 
will he Switzerland. They can sell Comcast products and they can 
sell FiOS products. There is no favoritism,” quote. 

But until now, Verizon and Comcast have heen fierce rivals 
where you overlap. Now, Mr. Cohen says your wireless subsidiary 
stores will be like, quote, “neutral Switzerland.” 

Is this not another way of saying the competitive battle, if not 
entirely over, is, for the most part, over? 

Mr. Milch. Senator, no, I disagree. Right now, our Verizon Wire- 
less stores don’t sell FiOS. They don’t sell anything on the landline 
side. So they are already — the status quo is that they don’t sell any 
landline services. 

If, in fact, we end up with a situation in which those in-region 
stores, those FiOS in-region wireless stores provide — sell landline 
services and do it neutrally, then there will be both wire line serv- 
ices there. 

Neutrality is also achieved. Senator, I might add, by selling nei- 
ther. So it’s entirely possible that those wireless stores within the 
FiOS perimeter will not sell either service and the status quo will 
be absolutely the same. 

Senator Kohl. All right. 

Mr. Milch. We market FiOS through the — not through those 
stores. 

Senator Kohl. Mr. Cohen, what did you mean by saying Verizon 
Wireless stores would be like Switzerland? Does that not imply 
that Verizon will not be able to compete as vigorously or will not 
compete as vigorously against you? 

Mr. Cohen. No. Actually, I think Mr. Milch gave the right an- 
swer. The full context of that question really was the question of, 
well, if Verizon Wireless stores sell Comcast’s Xfinity product, does 
that give the Xfinity product a leg up on the FiOS product, and the 
answer is no. 

Those stores are like Switzerland and they’re going to become ad- 
ditional battlegrounds for Comcast to compete against FiOS and for 
FiOS to compete against Comcast. And the critical issue here, as 
Mr. Milch said, is right now there is nobody in those stores. 

So a consumer who walks into a Verizon Wireless store doesn’t 
have the option to buy a wireline service from anyone. And once 
we are in the stores, if we are in the stores, Verizon Wireless 
doesn’t control the Xfinity offer that’s in the stores and they don’t 
control the FiOS offer that’s in the stores. 

If we come in and say, “You can buy a quad-play in the store for 
a $300 Visa card,” FiOS could come in and say, “Well, we’re going 
to sell the bundle at $69.95 instead of $99.95,” and then requiring 
us to respond, requiring them to respond. And so that Switzerland, 
if you will, creates a hotbed of potential competition between 
Xfinity and FiOS that does not exist today. 

Senator Kohl. Professor Wu, does the Verizon/cable joint mar- 
keting agreement signal a, quote, “standing down from competi- 
tion” between Verizon and these four cable companies? 

Mr. Wu. Mr. Chairman, I am very concerned that it does. You 
can see very clearly it’s in the companies’ interests often not to 
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compete. It’s something that the government always has to remain 
vigilant about. And if I were in their shoes, why would you compete 
after this? 

The incentives are for them to cooperate as opposed to compete, 
which is very good for both companies, but it’s not clear that it’s 
good for consumers. 

I want to add one thing. Verizon was saying that at present, 
Verizon Wireless does not sell wireline services, which is true, but 
they do sell a service that competes directly or could compete di- 
rectly with cable. You can use wireless, 4G wireless, very fast wire- 
less, to offer a competitor to a cable service, to a cable broadband 
service in the home, and they also sell that product and I think 
their incentive to sell that product will be diminished. 

Senator Kohl. Thank you very much. 

Senator Lee. 

Senator Lee. Thank you, Mr. Chairman. And thanks to all of you 
for coming. 

Mr. Rule, first of all, I appreciate you joining us. I understand 
you do not represent any particular business interest in this, and 
I appreciate your willingness to come and testify even in the ab- 
sence of having such an interest. 

As you know, the primary focus of our antitrust laws is on con- 
sumer welfare. So accordingly, in considering the effects of a trans- 
action and the effects that it might have on competition, we have 
to give appropriate weight to any efficiencies that might be pro- 
duced as a result of that transaction. 

What, if any, efficiencies do you see that could come from this 
transaction and how might those efficiencies translate into some 
kind of benefit for consumers on the ground level? 

Mr. Rule. Senator, as I indicate in the written comments, a form 
of efficiency, if you will, or what efficiency ultimately generates is 
increased output. And anytime you take an asset that — and I view 
the AWS spectrum as an asset, and it’s not being used to generate 
any output, it’s, in effect, inefficient. 

What — and there are certainly arguments, I think Professor Wu 
has made them, that maybe in the hands of the cable companies, 
you couldn’t expect them to be fully developed. I don’t know. I don’t 
think that’s that important. 

What is important is that there’s a market transaction where 
Verizon is willing to pay for it. Verizon has represented, and I’m 
sure that government will find out whether or not that’s an accu- 
rate representation in their investigation, that they’re going to take 
that spectrum, they’re going to put it into their network, and it’s 
going to allow them to keep up with demand for advanced 4G serv- 
ice, it may improve the quality of the service that they have. All 
those things, that is, the increased output, the improved quality, 
are very beneficial. 

With respect to the commercial agreements. I’m going to admit 
that I don’t know that those efficiencies knock my socks off. I do 
think that these are agreements that are not unfamiliar to most of 
us out there in the marketplace. 

The real question from the antitrust perspective, though, is what 
sort of impact do those agreements have on the incentives of the 
two parties to compete. And it strikes me, again, as a FiOS con- 
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sumer, customer, I’m concerned about that. But I think if you look 
at those commercial agreements, it’s just hard to tell a story that 
they really significantly or even materially impact the incentives of 
the companies. 

So to me, that sort of need to get a communications service that 
each doesn’t have on its own to fill in a bundled package makes 
sense. I think it reflects what consumers want, in some cases. But 
what everybody needs to understand is you’re still going to be able 
to get FiOS service directly from Verizon. You’re still going to be 
able to get wireless service directly from the wireless provider. 

As I said. I’m a FiOS customer. I’m a Verizon Wireless customer. 
I bought them in two separate places. And so to me, I don’t think 
the competitive threat of those commercial agreements, when you 
actually look at them, is all that significant. And while there may 
be some benefits, I don’t think it’s incumbent on the parties under 
the antitrust laws to come forward with a lot of efficiencies to jus- 
tify those sort of standard commercial agreements. 

Senator Lee. And you say the efficiencies do not necessarily 
knock your socks off. Does that mean that — ^you are not necessarily 
suggesting it is producing inefficiencies. 

Mr. Rule. No. No, not at all. And, again, under the antitrust 
laws, the way they’re structured, if the government or a plaintiff 
wants to challenge a transaction, the burden is on them to show 
that welfare is being harmed, that allocative efficiency, if you will, 
is being reduced, total output is threatened with being reduced as 
a result of the transaction. 

It’s only if you could sort of establish that first that the courts 
will look at efficiencies. So the burden on a party to an agreement 
is not to prove that their transaction will increase efficiency or in- 
crease output, it’s really to prove that the transaction will not 
lower output, will not lower efficiency. And so I think that’s the 
issue. 

But, again, they certainly have arguments for where the effi- 
ciencies lie in all three of these transactions. As I said, while it 
doesn’t knock my socks off in the commercial agreement, I think 
in the joint R&D, there, there are real possible efficiencies that, 
again, I think Congress has recognized in the National Cooperative 
Research Act of 1984 and elsewhere and recognized that the anti- 
trust laws needed to be sensitive to the potential benefits that joint 
R&D develop, for example. 

Senator Lee. Thank you. Thank you. 

Mr. Milch, one of the chief purposes of the Telecommunications 
Act of 1996 was to encourage increased competition between cable 
companies, on the one hand, and telephone companies, on the other 
hand. 

Some have suggested that FiOS, which competes directly with 
cable in areas where it has been built out, is exactly the kind of 
competition that the Act envisioned and was trying to encourage. 

Now, I understand that Verizon announced in 2010 that it did 
not intend to expand FiOS to areas where it is not already present, 
where it has not already been built out, but some have now ex- 
pressed concerns that Verizon Wireless’ cross-selling agreement 
will interfere with any remaining incentive that Verizon Commu- 
nications might have to build out FiOS at some later date and that 
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that deal symbolizes, it represents, it signals some kind of an end 
to any competition between FiOS and cable. 

Can you comment on that and on Verizon’s decision not to ex- 
pand FiOS beyond its current footprint? 

Mr. Milch. Yes, Senator. Thank you. Verizon made it clear in 
2009, Senator, I believe, that it had reached — that it was near to 
the point of beginning to lower its capital commitment and had 
reached a point where it could see the end of its FiOS commitment. 

It announced then that it was not going to expand beyond the 
18 million homes that were its target. We were very transparent 
with Wall Street and everyone else, because Wall Street punished 
us quite a bit for the massive investment we made in FiOS. That 
massive investment is the investment that we are going to continue 
to seek to recoup by providing the best service we can to our exist- 
ing and to new customers to hold on and increase that revenue 
stream. 

But the confines of FiOS have been set since the very beginning. 
When we began this in 2005, we had a target in mind. We were 
clear on the target, and we were clear on the amount of money we 
were going to — of our shareholders’ money that we were going to 
commit to this. 

So we owe it to our shareholders. Senator, to give them some re- 
turn on this. We owe it to our customers to continue to provide 
them a service, that they’re going to want to stay with us. And we 
owe it to our future customers in our franchise areas to continue 
to provide a service that they want us over our cable competitors. 

Senator Lee. It sounds like Mr. Rule will be pretty upset if you 
would go back on that. He will hold you accountable. 

Thank you, Mr. Chairman. 

Senator Kohl. Thank you very much. Senator Lee. 

Senator Klobuchar. 

Senator Klobuchar. Thank you, Mr. Chairman and Ranking 
Member Lee, for holding this important hearing. Thank you to our 
witnesses. 

I wanted to just start out with one thing that happened today, 
and, that is, Mr. Milch, I want to acknowledge Verizon’s announce- 
ment today on the measure that your company is taking to stop 
cramming and the unauthorized phone charges, third-party phone 
charges that appear on bills. 

As you know, I have been long involved in this and have been 
asking this, and the Commerce Committee has been investigating 
this for quite some time. And so I am encouraged that you have 
taken these steps. And I am also going to ask other national phone 
companies, especially the top phone companies that have been en- 
gaged in this, to follow Verizon’s lead and protect consumers from 
these fraudulent charges. 

But now back to the topic at hand. I would start out with just 
the issue of bundled services. Almost one-third of American house- 
holds have cut the cord and rely on the wireless instead of a 
landline. 

Part of the business incentive behind this transaction is that the 
companies that are party to these deals want consumers to sub- 
scribe to a bundle of communications services, what we call the tri- 
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pie play of video, broadband, and traditional telephone service, and 
now a quad-play that also includes a wireless plan. 

On one hand, many consumers like the convenience of one-stop 
shopping, purchasing a bundle of communications services. On the 
other hand, locking consumers into bundled services plans could 
potentially result in less competition, higher rates, and less innova- 
tion. 

So I would, I guess, start with you, Mr. Milch and Mr. Cohen, 
and then go over to Mr. Wu and ask — what are the consumer im- 
pacts as companies increasingly look to offer triple-play or quad- 
play bundles of service? 

Mr. Milch. Senator, thank you very much, first, for the kind 
words. We believe that we’re going to be able to offer consumers 
more choices. So if right now the consumer doesn’t have the choice 
of buying a bundle of services from Comcast that includes Verizon 
Wireless or vice versa and they want that convenience, they can 
get that convenience. 

As I said, it’s important to note that the prices are set not by the 
agent selling it, but by the principal who provides it. 

Second, no one is constrained to buy it in these bundles. These 
are not bundles that are exclusive in some fashion. Verizon Wire- 
less is going to continue to sell through all of its channels. FiOS 
will sell through its channels in its FiOS region, and I assume that 
Comcast is going to vigorously sell across its region. 

So there is nothing to get from this bundle other than conven- 
ience or a discount of some sort, but the consumer can choose or 
not choose. 

Senator Klobuchar. Mr. Cohen. 

Mr. Cohen. I will be short and give you plenty of time. I think 
Mr. Milch covers it from the Comcast or cable company perspective. 
The motivation for this transaction was to be able to afford our cus- 
tomers who wanted a quad-play bundle the opportunity to pur- 
chase one and to gain the convenience of the single purchase, par- 
ticularly because our major competitors are going into that space 
and providing their customers with that opportunity; that is, 
AT&T, Verizon, DirecTV through its agency agreement with AT&T. 
And we did not have the opportunity to give our customers that 
particular option. 

So I think it’s about optionality. About half of our customers buy 
a bundle today. The other half do not. And we are all about flexi- 
bility and providing our customers with the option to purchase our 
services in the way in which they want to purchase the services. 

So that’s one of the reasons why this transaction increases cus- 
tomer choice, does not take away any optionality, and only im- 
proves, I believe, the consumer welfare and benefit, which maybe 
we can’t quantify, but which we can certainly talk about in terms 
of improving customer flexibility and customer optionality. 

Senator I&jOBUCHAR. Mr. Wu. Thank you. 

Mr. Wu. Senator, thank you for raising the issue of triple or 
quadruple play. The industry loves quadruple play for many rea- 
sons, one of which that it means four streams of income. 

But for the consumer, it’s not always so clear that the consumer 
is served by a quadruple play strategy, which can start to migrate 
into something more like a market allocation scheme. 
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What the consumer really wants is one play that’s fighting with 
the rest of them. It wants, that is to say, one service to try to start 
to try to compete with and kind of destroy the other three services 
and be the only bill that the consumer needs to get. 

The consumer is served by destructive innovation, not by bun- 
dling. And I think the problem with these agreements is they sort 
of foresee, I fear, a perpetual quadruple play, when, in fact, par- 
ticularly with the advancement of Internet services, eventually one 
service could replace the rest. 

Senator Klobuchar. Thank you. I am going to come back to you, 
Mr. Kelsey, on something else. 

But, Mr. Milch, I am a sponsor of the Next Generation Wireless 
Disclosure Act, a bill that would require wireless carriers to give 
consumers complete and accurate information about their 4G serv- 
ice, including information about minimum data speeds, coverage 
maps, and network reliability. 

When consumers purchase a 4G wireless plan, I believe they 
have a right to know exactly what they are getting. 

What do the joint marketing arrangements mean in terms of the 
transparency and information that consumers can expect to receive 
about their wireless speeds and coverage? 

And then I would ask Mr. Kelsey the same and anything he 
would want to respond to. 

Mr. Milch. 

Mr. Milch. Senator, first, I applaud the introduction of this. We 
believe it’s a real problem with people passing off faux-G for 4G. 
So we want to try to prevent that. 

As for the effect on these marketing agreements, we don’t believe 
there is any effect in this sense. Whatever the rules are about dis- 
closure, they will follow through to our agents. Our agents are very 
carefully — have to follow all the rules that we have to follow as 
Verizon Wireless. 

So if there are rules about disclosure, they will be followed 
through. So there is no aspect in which these agreements affect the 
utility of your efforts here. 

Senator Klobuchar. Mr. Kelsey. Thank you. Mr. Kelsey. 

Mr. Kelsey. I would say that for the most part, in the telecom 
marketplace, we see that when these companies are making deals 
with one another, there is not the types of incentives that are there 
to try to differentiate their products in ways that are valuable to 
consumers. 

So I would fear a lack of transparency as a result. And I would 
go back to some of the comments that Professor Wu made and that 
were made earlier in the panel, that, specifically, what’s interesting 
with these deals is that the cable companies that jointly own 
SpectrumCo have shown that they really want to get involved with 
the wireless market and offer a 4G service. 

And that’s well and good, but there’s lots of ways for them to do 
that that it isn’t harmful to the competitive environment. They 
could make deals with other wireless carriers that offer a competi- 
tive alternative to the dominant AT&T and Verizon. 

With this deal, that threat is removed from the table. And so I 
think the real question here is, do these deals make the prospect 
for competition in the wireless marketplace in particular better or 
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worse? We would say no, and, as a result, the FCC should reject 
the license transfer. 

Senator Klobuchar. Thank you very much. 

Senator Kohl. Thank you. Senator lOobuchar. 

Senator Franken. 

Senator Franken. Thank you, Mr. Chairman, for holding this 
very important hearing. 

Mr. Milch, when you received that phone call a little earlier, was 
that on your Verizon Wireless? 

Mr. Milch. Yes, sir. 

Senator Franken. Because the ring seemed very, very clear and 
a very good, clear connection. 

Mr. Milch. It was over a blazing fast 4G phone. 

[Laughter.] 

Senator Franken. And was the call from Brian Roberts? Is there 
any collusion here? 

[Laughter.] 

Senator Franken. No. All right. That was a joke. 

[Laughter.] 

Senator Franken. Mr. Milch and Mr. Cohen, the FCC found in 
its 2011 report on cable industry prices that over a 14-year period, 
cable prices have increased by 134 percent. That means an average 
family used to be paying $22 per month for cable, but as of 2009, 
they were paying $53 per month. 

This is a pretty large increase. That is more than three times the 
rate of inflation, and this was three years ago I am talking about. 

But even more tellingly, the FCC found that cable rates were 
lower in communities where there was effective competition and 
higher in places where there was no real rival operator. 

This is really at the heart of why I am skeptical about this deal. 
It is almost as if your company has gotten a room with the other 
big cable companies and you agreed to throw in the towel and stop 
competing with each other. And I fear that will mean consumers 
will just keep seeing their cable rates rise. 

How can we be assured that will not happen? And, again, this 
is for the two of you. 

Mr. Cohen. I will go first this time. Thank you. Senator 
Franken. And let me respond in two ways, if I can, which is, first 
of all, as in looking at any government report, you can sort of find 
what you want in the report. 

So I don’t want to quibble with the premise of your question ex- 
cept to point out that in the same report, the FCC also concluded 
that the price per channel for cable subscribers had actually de- 
clined almost seven percent over the preceding 12-month period. 

And I think in the cable business, we’re looking at providing 
more channels, more high definition 

Senator Franken. I am sorry. Excuse me for 

Mr. Cohen [continuing]. More choice. 

Senator Franken [continuing]. Being amused. Go ahead. 

Mr. Cohen. So I think — so I actually think that market is 
robustly competitive. I think it has improved quality. I think it has 
lowered price for the consumers. 

In terms of the concern that you have expressed, which I think 
is the legitimate concern and each of the questions have gone to 
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this, I’m a believer, at the end of the day, that businesses are going 
to perform primarily in their best economic interest, and there’s 
just nothing in these transactions that is going to stop us from try- 
ing to beat the brains out of FiOS, continuing to compete against 
FiOS on quality and on price, and there’s nothing in this trans- 
action that’s going to prevent them from trying to do the same 
thing to us. 

So just look what’s happened since the transaction has been an- 
nounced. FiOS has come out with a $69.95 a month bundle in a 
chunk of its footprint, reducing the price of its bundle by a third 
in that particular area. 

They have announced a deal with Redbox to provide a new over- 
the-top service to FiOS customers that is exclusive to FiOS, and we 
have responded by launching Streampix, which is our new 

Senator Franken. All right. I got it. I only have a certain 
amount of time, but thank you for your very complete answer. 

Mr. Milch, thanks for being here. 

Mr. Cohen, one of my many hearings or of the many hearings 
that was held prior to the passage of the 1996 Telecommunications 
Act, the Comcast CEO at the time testified that the company 
planned to, quote, “combine wireless and wire technologies in a 
bold new way to give American consumers unprecedented choice, 
convenience, and competitive prices,” unquote. 

He went on to say, quote, “When we are done, America will be 
the first nation on earth to have full-fledged facilities-based tele- 
phone competition everywhere. We will achieve the vision of the 
two-wired world,” unquote. 

This deal seems to completely abandon the goals of the Telecom 
Act and seems to signify that the promises that Comcast made in 
1996 will no longer come to fruition. 

Do you disagree with me on that? And do you think that this 
means that we. Congress, need to reevaluate the deregulation that 
took place in the Telecom Act? 

Mr. Cohen. I never like disagreeing with you. Senator. So I 
think I’d rather just put the comments in a slightly different per- 
spective that’s reflective 

Senator Franken. I appreciate that. 

Mr. Cohen. I think the comments at the time were reflective of 
a marketplace that existed in the mid-1990s. At that time, Comcast 
actually owned a small wireless business, Metrophone in Philadel- 
phia, and I think we have seen a dramatic change in the market- 
place over time. 

So we got out of that business. Then starting in the mid-2000s, 
we decided we needed to be in that business. We tried a joint ven- 
ture with Sprint around Pivot. We formed SpectrumCo. We bought 
spectrum. We spent tens of millions of dollars evaluating the oppor- 
tunities, clearing that spectrum, concluded we couldn’t enter the 
wireless space on our own, and now we have ended up in the sale 
of the spectrum and these commercial agreements, I believe, to 

Senator Franken. I am sorry, but could you 

Mr. Cohen. I am sorry — I believe, to accomplish exactly what it 
is that Mr. Roberts said in 1996. So I don’t think we have changed 
the goal. I think we have changed the tactics to be able to get to 
the goal. 
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Senator Franken. Just very quickly. Did you consider — because 
you made the sale right before the AT&T/T-Mobile deal was scut- 
tled. Did you consider maybe holding out and using competition on 
who could buy the spectrum? Would not that have been a smart 
thing to do from a business perspective? 

Mr. Cohen. We engaged — I’ll answer with one sentence and if 
you want to probe beyond that, we engaged in discussions with vir- 
tually every wireless carrier in the country with respect to this 
spectrum and the types of commercial agreements that ended up 
being the product, and ended up believing that the transaction that 
is in front of you is the best transaction for our customers. 

Senator Franken. Thank you. 

One last question for Mr. Wu and Mr. Kelsey. I am worried 
about what this deal might mean for consumers not just two years 
from now or five years from now, but 10 or 20 years from now. 

The fact that this is a joint venture can live on and the fact that 
it can live on indefinitely has me worried about the long-range im- 
pact of the deal. 

Can you tell me what you expect to be the downside for con- 
sumers if the deal goes through? 

Mr. Kelsey. I’ll just jump in first. As I mentioned in the oral re- 
marks, there is such a trend toward duopoly in the wireless market 
that would be exacerbated by putting close to a third of the Na- 
tion’s broadband spectrum, measured by value, into the hands of 
Verizon, and that’s something that the FCC really ought to take 
into consideration. 

I’m from Upstate New York, and if the State of New York was 
in charge of handing out all of the valuable farmland in Upstate 
New York and they decided to give 80 percent of that land only to 
two farmers, no one would be surprised when the price of corn all 
of a sudden skyrocketed. 

But we would expect the State then to come in and start to fig- 
ure out how to protect consumers in that regard. That, to us, 
sounds like a whole lot of government. We would rather the FCC 
reject these deals in favor of more competition in the wireless mar- 
ketplace, and we think that there are a number of items before the 
Commission that they could do to make sure that there are strong- 
er competitors there. 

Senator Franken. Mr. Wu. 

Mr. Wu. I think the prospect is a slow drift back to the condi- 
tions of the 1960s and 1950s, which I think were good in some 
ways, great music, things like that, but in terms of innovation in 
communications, they were fairly dead. And the reason is we’d drift 
slowly back to a duopoly/monopoly structure, the only difference 
being no regulation against customer abuse. 

So I think those are serious problems. To be more concrete, I 
think we would gradually move toward the natural monopoly in 
the wireline side focused on cable. At least for now, we’d go toward 
the duopoly in wireless. 

And I want to add, finally, there’s a lot of technologies that ev- 
eryone was thinking were just around the corner that may just re- 
main around the corner maybe forever. The idea that maybe Amer- 
ica will have a fiber optic network to the home at some point in 
our Nation’s history would be put on hold, perhaps perpetually. 
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And the idea that wireless services might end up being a signifi- 
cant way of moving information to the home on a fixed basis, I 
mean, 4G, and people cutting their cable connections and just using 
their 4G modems, to be more technical, to get Internet access, that 
that as a major competitor to cable might disappear. 

So we drift back to sort of the stagnant, depressing communica- 
tions markets of the 1960s and 1970s, and I think that wouldn’t 
be so good. 

Senator Franken. Thank you all. Thank all of you, gentlemen. 

Mr. Chairman. 

Senator Kohl. Thank you. Senator Franken. 

Senator Blumenthal. 

Senator Blumenthal. Thank you, Mr. Chairman. And thank you 
for holding this hearing. 

Let me begin by thanking Mr. Milch for your endorsement of the 
bill that I have introduced that Senator Klobuchar mentioned, the 
next generation wireless bill, and hope to be working with you in 
light of your endorsement on it, because I think it is very impor- 
tant. 

I would begin by asking you about these agreements, referring 
to, in the plural, the spectrum agreement and the marketing agree- 
ment. I take it your view is that they should be and can be re- 
viewed separately. 

Mr. Milch. Yes, Senator. The agreements are not contingent 
upon one another. The spectrum agreement will move forward re- 
gardless of what happens to the marketing agreements. The mar- 
keting agreements will move forward regardless of what happens 
to the spectrum agreement. 

There are differences in the process, as you are very well aware. 
Senator. The spectrum agreement needs affirmative approval. The 
marketing agreements can move forward, and then there will be in- 
vestigations that are already ongoing about them at Department of 
Justice and at the FTC. 

Senator Blumenthal. And in those reviews, they are separate 
reviews done by the Department of Justice and the FTC. Is that 
correct? 

Mr. Milch. Yes, sir. 

Senator Blumenthal. And with different standards and different 
laws that apply. 

Mr. Milch. Yes, sir. 

Senator Blumenthal. But it seems to me, in light of the market 
concentration that exists here, that the antitrust review is an im- 
portant one. Would you agree? 

Mr. Milch. Yes, sir. And the Department of Justice is doing a 
thorough job. 

Senator Blumenthal. And should be. 

Mr. Milch. Yes, sir. 

Senator Blumenthal. In fact, my feeling has been over the years 
that the Department of Justice really has failed to be as rigorous 
or vigorous as it should be in enforcing antitrust laws going back 
for some years, perhaps not to Mr. Rule’s time, without any criti- 
cism of that era. 
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But with all due respect to the ladies and gentlemen who sit on 
this panel, the Department of Justice really has the primary en- 
forcement role in this area. Would you agree? 

Mr. Milch. Yes, sir, I would. 

Senator Blumenthal. Really, the Department of Justice has that 
responsibility, and now the hall is in the Department of Justice’s 
court. Is that correct? 

Mr. Milch. Yes, sir. 

Senator Blumenthal. Is there anyone who disagrees with that 
basic premise? 

Professor Wu. 

Mr. Wu. I disagree with that with respect to the spectrum sales. 
Those are the Federal Communications Commission’s duty. And I 
think they should apply different standards to those than they 
would for a normal antitrust transaction. 

Senator Blumenthal. And I thank you for that clarification, be- 
cause we were really talking about the antitrust issue, I think, pri- 
marily. 

Mr. Wu. The marketing agreements, correct? That’s what I un- 
derstood your question to be. 

Senator Blumenthal. Exactly. But you are absolutely right. Pro- 
fessor, and, luckily, we have a professor in the house to keep us 
on the straight and narrow. 

Let me ask the panel as a whole where you think, in effect, the 
burden of proof should be, because in this kind of antitrust review, 
I think there is a very strong argument that when you come to the 
Department of Justice, the companies bear a burden of proof be- 
cause of the market concentration that exists in these respective 
areas of enterprise. And that is an open question. 

Mr. Cohen. 

Mr. Cohen. I’ll take a shot, but I’m going to quote Mr. Rule, who 
is the only active practicing antitrust lawyer on the panel. Actu- 
ally — and if I can, again, I hate to always be picky about this. 

Yes, we’re the largest cable company. Yes, Verizon Wireless is 
the largest wireless provider. But we both function in intensely 
competitive markets. And notwithstanding our size, there are large 
numbers of competitors with robust competition and a pretty clear 
demonstration across the board as to the benefits of that competi- 
tion to consumers. 

So I don’t think our size alone would dictate a change in what 
the normal course of conduct would be, which is, on a strict anti- 
trust analysis, as Mr. Rule stated in response to a prior question, 
the Justice Department analysis is to look, in the first instance, as 
to whether there is anti-competitive harm, whether there is harm 
to consumers. And in the absence of such harm to consumers, the 
proponents of a transaction actually do not have an obligation to 
come forward to demonstrate consumer benefit in order to out- 
weigh that consumer harm. 

So I will tell you that in our — in this review, as in probably all 
reviews, we are aggressively making the case to the Department of 
Justice both that there is no consumer harm and that there is con- 
sumer benefit. 

So we’re certainly at least assuming a burden of making an af- 
firmative case that this is not a problem under the antitrust laws. 
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But I think strictly speaking, in this case, we actually don’t have 
a burden, because I don’t think there is anti-competitive harm that 
we need to overcome. But if we did, there is plenty of consumer 
benefit that we can put on the table to offset any anti-competitive 
harm that the Justice Department would articulate. 

Senator Blumenthal. Mr. Rule. 

Mr. Rule. Let me just say, put in a word for the U.S. antitrust 
system, the system isn’t a law enforcement system and, essentially, 
the Department, when it investigates a merger, is trying to decide 
whether or not, under the precedents that are in place at that time, 
they can go in and block the transaction. 

So technically, the way the law is set up, the burden is on the 
Department, at least that’s the way the Department views it, as to 
whether or not they can go into court and prove that merger may 
tend substantially to lessen competition. 

And so in that sense, the burden is on the government. The sort 
of notion 

Senator Blumenthal. Well, the burden is on the government 
when it gets to court. 

Mr. Rule. When it gets to court. 

Senator Blumenthal. When it reviews the transaction, the bur- 
den is on the government, as well, to uncover the facts and do a 
thorough investigation. And my point earlier was simply that in 
many instances. States have filled a gap left by the lack of Federal 
antitrust enforcement. 

Mr. Rule. And I think that’s fair, but I will — I mean, it’s a fair 
comment. I don’t know that I agree with it, but I understand where 
the comment comes from. 

I will say that, look, the Department of Justice and, particularly, 
the career folks, you take me and my successors out of it, they are 
very committed, they work very hard. They’re going to put these 
guys through quite a bit of expense and effort in looking at all 
these issues. 

But I think the one thing that’s important about this transaction 
in the spectrum part of it is they have to answer, I think, at the 
outset, the fundamental question whether or not the cable compa- 
nies, simply because they own spectrum, are actual or potential 
competitors to Verizon Wireless. 

And the problem is that they are going to have if they go in and 
bring a lawsuit is it looks like the facts that at least I can see, it’s 
going to be very difficult to argue that the cable companies are 
even a viable potential competitor under the existing case law, 
much less an actual competitor. 

So that’s the dilemma that the Department faces. 

Senator Blumenthal. My time has expired, but I want to thank 
really all the witnesses for addressing these questions so well. And 
I understand and think that your points on the standard of proof 
issue are certainly fair points, and I will be very interested in see- 
ing what the Department of Justice and the FCC determine. 

Thank you. 

Senator Kohl. Thank you. Senator Blumenthal. 

Mr. Cohen, when Comcast and the other cable companies that 
are part of SpectrumCo partnership bought spectrum at FCC auc- 
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tion in 2006, there was hope that the cable companies would de- 
velop a competing wireless service. 

Instead, these cable companies decided that it would be not eco- 
nomical to spend the resources to deploy this spectrum and enter 
the wireless market. Instead, you are now selling all of the spec- 
trum to the largest wireless company, Verizon. 

We are not suggesting that you and your cable partners should 
be compelled to operate a cell phone service if you determine it is 
not economical and not in the interest of your shareholders. How- 
ever, spectrum is government-granted public airwaves to be used 
in the public interest. 

Indeed, there are FCC rules against speculation in and 
warehousing of spectrum. And that is why we were disappointed 
when your CFO told an investors conference in January that, 
quote, “We never really intended to build that spectrum.” 

So is it in the public interest, Mr. Cohen, for you to sell this valu- 
able spectrum to Verizon, the Nation’s biggest wireless company, 
which will keep it out of the hands of any of the competitors? 

Would it not have been better to at least have a public auction 
for the spectrum? The competitors would have a fair chance to bid 
on it, Mr. Cohen. 

Mr. Cohen. I think there are two questions embedded there. One 
is the warehousing argument, if I could address briefly, and I al- 
ready gave a lot of this answer in response to Senator Franken’s 
question. 

At the time we bought this spectrum, we had every intention of 
at least exploring whether we had a viable wireless business. We 
cleared the spectrum. We engaged in technology tests on the spec- 
trum. We invited companies to come in and test their devices on 
the spectrum. We expended tens of millions of dollars in those ef- 
forts. 

We engaged in a detailed analysis of the viability of launching 
a wireless Wsiness. Over that period of time, things happened, like 
the launch of the iPhone and the iPad that dramatically increased 
the amount of data that was going over wireless networks, and we 
concluded that 20 megahertz of spectrum was wholly inadequate to 
be able to build a business. 

We would have to buy more spectrum. We’d have to invest more 
dollars in the build-out of that spectrum, and we could not figure 
out a viable business model to be able to launch the fifth national 
wireless competitor. And that’s the reason we made the judgment 
not to go into the wireless business. 

Mr. Angelakis’ comments were in a Q-and-A at an investor con- 
ference, I think. I think they were — I think in the overall context 
of the five years of work that they did, they reflected our current 
view. The word “never,” I think, was unfortunate. 

We did explain that subsequently publicly, but I know and our 
documents will reflect that we did anything but engage in spec- 
trum warehousing. We seriously studied this alternative and just 
determined there was not a viable business for it. 

In terms of whether we should have auctioned it off or made it 
available, as I, again, said in response to a question from Senator 
Franken, we marketed this spectrum. We talked to virtually every 
wireless player in the marketplace. 
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And at the end of the day, we made the conclusion that the 
transaction we entered into with Verizon Wireless was the best 
transaction for our company and for our customers. And under Sec- 
tion 310(b) of the Communications Act, Congress has directed the 
FCC that its appropriate standard of review is of this transaction, 
not of some other hypothetical transaction that we might have en- 
tered into, and the antitrust laws through case law have estab- 
lished exactly the same principle in the antitrust context. 

Senator Kohl. All right. Mr. Milch, just a few minutes ago, you 
said these agreements are separate. However, Mr. Cohen, in his 
interview with Politico on March 8, said, “The transaction is an in- 
tegrated transaction. There was never any discussion about selling 
the spectrum without having the commercial agreements.” 

So I suppose, Mr. Milch, you would be challenging that view. And 
if you do not, does that not mean that the regulators should con- 
sider these together? 

Mr. Milch. Senator, I don’t challenge his view. I interpret it a 
certain way. I don’t think that he meant by integrated that they 
are contingent upon one another, which they are not contingent 
upon one another. 

And there is no doubt that they were negotiated at the same 
time. That’s obvious. They were signed at the same time. That’s 
also obvious, as they are part of a larger set of deals. That’s also 
obvious. 

But the law is you look at deals on their square corners. These 
deals are not contingent upon one another. And, finally, I would 
say. Senator, that the responsible agencies, both the Department of 
Justice and the FCC, are undertaking investigations. 

So if the concern is will the appropriate authorities look at them, 
the appropriate authorities are looking at them. 

Senator Kohl. Mr. Cohen, just to understand your statement, 
you are saying that you would have not done the spectrum sale un- 
less you obtained the commercial agreements. Is that not what you 
said? 

Mr. Cohen. That is basically correct. From a Comcast or a cable 
company perspective, our interest was in having an integrated so- 
lution and a comprehensive strategic wireless solution for our com- 
pany and for our customers. And sale of the spectrum, as well as 
entering into the commercial agreements, provides us with that in- 
tegrated comprehensive solution. 

And to be clear, I do not disagree with Mr. Milch that the agree- 
ments are not contingent upon each other. There is no legal connec- 
tion between them. The Justice Department could challenge the 
commercial agreements and nobody could do anything with respect 
to the spectrum agreements. That is absolutely something that 
could occur. 

So legally, it’s not the agreements that are integrated. It’s the 
fact that the sale of the spectrum, plus our entry into the commer- 
cial agreements, provided us with an integrated wireless solution. 

Senator Kohl. Professor Wu, is it your view that in keeping with 
the goals of competition and communications policy to permit cable 
companies to sell this spectrum to Verizon Wireless? 

Mr. Wu. I certainly don’t think it’s in the spirit of a policy which 
maximizes competition in these industries, spectrum-based indus- 
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tries. And I want to repeat again that the appropriate lens for 
analysis here of the spectrum sale is not antitrust law, with respect 
to Senator Blumenthal. 

This is a matter of communications policy and this Nation de- 
cided almost three decades ago that we are embarking on a course 
of competition, not regulated monopoly. And these transactions 
threaten to take us back in the direction of duopoly/monopoly, this 
time unregulated. 

Senator Kohl. Thank you very much. 

Senator Lee. 

Senator Lee. Thank you. 

Mr. Berry, some have made the estimate that the U.S. Govern- 
ment may own as much as 61 percent of the best airwaves, and, 
meanwhile, the mobile broadband providers may own only about 10 
percent. 

Some commentators have argued that the impending spectrum 
crunch that everyone is anticipating and, in many respect, fearing, 
has been made worse by government mismanagement and failure 
to free up spectrum in a more timely manner. 

Could you comment for us just kind of the role of government, 
the role that it has played in the spectrum market, what could be 
done separate and apart from efforts to scrutinize this deal, to help 
ensure that more spectrum is available for all wireless companies 
that might need it? 

Mr. Berry. Thank you. Senator. Thank you for the question. I 
was starting to feel like a potted plant here. 

Senator Lee. I did not want you to feel left out. 

Mr. Berry. Appreciate it. Thank you for the question. Yes, you’re 
right. The government, most notoriously in the President’s 
broadband plan, identified a hope of having 300 to 500 megahertz 
of additional spectrum made available for broadband, and I under- 
stand that that is a very difficult role. 

Over the past 15-20 years, I have been involved in numerous 
legislative efforts to free up more spectrum for wireless uses and, 
particularly, broadband. That is a government function. 

We also have a government function directly related to this par- 
ticular transaction, and it is incumbent upon the FCC to look at 
not only the efficiencies, as Verizon had indicated, but the spec- 
trum that they currently have warehoused and currently not uti- 
lizing as we move forward, because many of our carriers didn’t 
have an opportunity to purchase the spectrum. 

T-Mobile, who was otherwise engaged in an AT&T event, was 
unable to acquire this spectrum. I don’t think that any 

Senator Lee. Unable from a financial 

Mr. Berry. No. They were involved with the AT&T/T-Mobile ac- 
quisition. 

Senator Lee. So in that respect. 

Mr. Berry. So that sort of took them off the market during that 
period of time, for sure. But the overall issue is how do you get 
spectrum in the hands of competitors, competitive carriers that can 
utilize it efficiently, effectively, immediately. 

And what I’m saying is in this particular case, the FCC is going 
to review that and I think they’re going to find that there is addi- 
tional spectrum that Verizon has that will only be enhanced by this 
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particular deal, and it may be best in the U.S. public interest that 
spectrum divestiture and spectrum screen be applied to this par- 
ticular deal so you can get that spectrum out there. 

It’s a real shame that private companies throughout the wireless 
world may, in fact, be continually harmed by spectrum policies that 
have not brought spectrum to the marketplace in time to meet cus- 
tomer and consumer demand. 

And since we are in a very, very limited market, with tight, very 
finite resources, I think we have to be very prudent about how 
those spectrum resources get assigned. And I’m not so sure that it 
is in the public interest for the largest company that is not only 
one of the best and most efficient, but still has spectrum 
warehoused. 

They may pay $3.9 billion for this slice of spectrum. They’re 
warehousing over $5 billion worth of spectrum that is currently not 
in use. We think we would like to see more competitive carriers get 
access to that. 

Senator Lee. Mr. Cohen, did you talk to T-Mobile? Was T-Mobile 
somebody you consulted in this offering? 

Mr. Cohen. Senator, I have generically said that we talked to 
virtually everyone in this space. Most of those discussions, as I 
know you appreciate, take place pursuant to non-disclosure agree- 
ments. So I’m a little limited in what I can say. 

The good news for your question, however, is that I don’t think 
anything would prevent me from disclosing something that is al- 
ready in the public domain. And the fact of the matter is that Rob- 
ert Dotson, in 2010, who was the president of T-Mobile at the time, 
stated publicly that T-Mobile was engaged in discussions with cable 
companies about spectrum. And I think it’s probably a pretty nat- 
ural extension — it doesn’t take is very far to know who else could 
he have been engaged in discussions with other than us. 

And so I’m happy to confirm Mr. Dotson’s public representation 
that he was in discussions with us about this spectrum. 

Senator Lee. Mr. Berry seems eager to respond. 

Mr. Berry. And I think it’s important to note. Mr. Cohen has 
said this is an integrated transaction, and I think it’s very impor- 
tant that they made the decision, the corporate business decision 
that this particular transaction could only be given by Verizon. No 
one else could, in fact, sign a non-compete agreement nationwide 
that would impact wireless and give cable companies, SpectrumCo, 
the ability to have nationwide wireless access to a network. 

Senator Lee. Understood. Understood. 

Mr. Milch, I would like to raise with you the same question that 
I originally presented to Mr. Berry regarding the fact that appar- 
ently 61 percent of the best airwaves are held by the government, 
10 percent only are available to broadband, wireless broadband 
providers. 

What can the government do to help free up some of that spec- 
trum? 

Mr. Milch. Senator, thank you. Surprisingly, I agree with Mr. 
Berry that there is a great deal of spectrum that is available that’s 
in the government’s hands, but it is a very difficult job for the Fed- 
eral Communications Commission, given the intergovernmental 
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issues and the priority that seems to be claimed by certain govern- 
ment agencies over their spectrum, to free up that spectrum. 

Nevertheless, there is considerable spectrum that’s potentially 
coming on board, and I do want to stress that this notion that some 
spectrum is so much better than another spectrum is reasonably 
well concocted for the purposes of this hearing, particularly when 
you weight certain spectrum based on book values and an arbitrary 
analysis that was done for the purposes of trying to take spectrum 
out of play in order to artificially inflate Verizon’s alleged propor- 
tion of valuable spectrum. 

Senator Lee. That is not to say that all spectrum is created 
equal. 

Mr. Milch. It is not created equal. But, for instance, the Sprint 
head of technology recently — in 2010, I believe it was, opined how 
certain higher frequency spectrum is much better for mobile 
broadband in congested areas because it has more carrying capac- 
ity. 

All spectrum is created differently. But you have the spectrum 
you have, you do the best you can with it, and if you invest in your 
technology, you can have a world-leading service, like Verizon 
Wireless does. 

Senator Lee. With the higher frequency, it has got more carrying 
capacity, but one of the disadvantages is it cannot go through 

Mr. Milch. Different propagation characteristics through walls 
and the like. Yes, Senator. 

Mr. Berry. For example, a high-frequency spectrum of 2.3, 2.5 
would cost more than four times as much to build out to have the 
same capacity and use as a 700 megahertz spectrum, especially the 
propagation values and characteristics are great for Utah and Wis- 
consin and other large States. 

So it’s not created equal, and I think this particular spectrum is 
one of the four slices of spectrum that LTE, 4G LTE is going to be 
rolled out on nationwide, which makes it extremely attractive and 
very valuable. 

Senator Lee. Thank you. I see my time has expired, Mr. Chair- 
man. 

Mr. Kelsey. Excuse me. Since he seemed to indicate the value 
stream that we had tried to place on it, I would just jump in and 
say we agree that spectrum is absolutely not created equal, but the 
way that the FCC currently measures it is by just looking at 
square foot. 

So if you are in the property market where location drives the 
value of property, you wouldn’t just look at the square feet of a 
house. You’d look at is it beachfront, is it beach-adjacent, does it 
have a beach view. The FCC does not do that in its spectrum 
screen. 

And I also think it’s important to remember that the spectrum 
screen is not a bright line test, you fall inside or outside of it. It’s 
more of a guideline to indicate to the FCC when there is enough 
consolidation in a spectrum sale for them to be interested in it and 
to take a deeper look at the competitive impacts that that spectrum 
sale will have on the larger wireless market. 

And in this particular sale, we’re saying that Verizon already has 
quite a bit of the beachfront, sub-1 gigahertz spectrum. This is the 
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last piece of nationwide spectrum that will come on the market for 
some time and giving it to Verizon for the foreseeable future would 
have an adverse impact on competition and consumers going for- 
ward. 

Senator Lee. I see my time has expired. Thank you, Mr. Kelsey. 

Thank you, Chairman. 

Senator Kohl. Thank you. 

Senator Franken. 

Senator Franken. Thank you. Mr. Milch and Mr. Cohen, one of 
my big concerns with this deal is the joint venture that your com- 
panies have agreed to create. I am imagining that you could 
produce some very valuable technology that you could also keep 
locked up between yourselves, similar to what we now see with 
cable set-top boxes. 

Will you commit to opening up the technology and the intellec- 
tual property that your companies create to your competitors so 
that they can obtain the technology at fair, reasonable, and non- 
discriminatory rates? 

Mr. Milch. Senator, I hope you are right that we are going to 
create something valuable. Right now, we have nothing. We are 
starting from scratch in, as Mr. Cohen said, a very competitive 
market with Apple, Google, everyone else. And if we do. Senator, 
then the question is why would it be that this particular set of in- 
tellectual property is commanded to be opened up when other peo- 
ple’s intellectual property isn’t. 

For me. Senator, the question is going to come down to this joint 
venture to decide what the best way to monetize that intellectual 
property is and whether it is in its interest to open it up or not. 

One thing we have seen is that closed technologies do not survive 
as well in the marketplace as open technologies do. 

Senator Franken. I guess one of the reasons — the answer to 
your question is that we worry about this agreement, this joint 
venture agreement. That is why I am asking you this question. 

Mr. Milch. Yes, Senator. But as I said, we have nothing in com- 
parison to some very, very successful and well-heeled competitors 
who have a lot. 

Senator Franken. You guys are very successful and very well 
heeled, and, presumably, your joint venture will yield some really 
exciting stuff and that, I think, is the point of it. 

Let me move on. Mr. Rule, if you had known in 1996 what you 
know now, that cable would never enter the wireless market and 
Verizon would abandon its copper infrastructure and stop mar- 
keting it, its DSL technology, do you not think you would have 
been — we would have been foolhardy or Congress would have been 
to completely deregulate the market? 

Mr. Rule. Well, let me start the answer by indicating that one 
of the things I did when I was at the Department of Justice back 
in the 1980s was administer the AT&T decree, which, de facto, at 
least, was the way in which the industry was regulated. 

And notwithstanding, again, a lot of good faith efforts by people 
at the Department of Justice, I think we created some issues. And 
one of the reasons I always viewed the 1996 Act as being important 
was because it took this sort of regulation out of the antitrust divi- 
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sion and tried to open an area up to competition. But it didn’t — 
after all, it did not completely deregulate. 

I guess I would not say that I would have been an advocate of 
the status quo in 1996, even if I knew what I know now. You might 
have done things a little differently. I don’t know exactly, because 
I haven’t thought about it. 

Senator Franken. Well, let us ask Professor Wu. Have you 
thought about it? 

Mr. Wu. I have thought about the 1996 Act, and I think the 1996 
Act, as you suggested. Senator Franken, was a deal. The idea was 
that the government would proactively take a policy of promoting 
competition, not just sort of sitting around seeing whether competi- 
tion happened, but trying to promote competition in exchange for 
deregulation. And it did so in an effort to move away from a regu- 
lated monopoly and still attempt to keep alive the policy of the 
1984 AT&T breakup. 

And what we’re doing here is we’re going back to the conditions 
before, slowly, but gradually and without stopping, going back to 
the conditions before the 1984 breakup, just without any deregula- 
tion to protect consumers, and I think that is not a good thing. 

Senator Franken. Thank you. Mr. Cohen, you confirmed that 
Comcast talked with T-Mobile in or before 2010 about spectrum. 
Presumably, those meetings are subject to the same non-disclosure 
agreements that any 2011 talks were subject to. 

So can you confirm that you talked to them before you made this 
deal in 2011? 

Mr. Cohen. I mean, talk to them in 2011, I honestly don’t know 
when the discussions with T-Mobile that Mr. Dotson referenced 
publicly ended. 

Senator Franken. Well, he made them in 2010, he made those 
remarks. He said in 2010. 

Mr. Cohen. Correct. But I don’t know when those discussions 
ended. That’s what I’m saying. 

Senator Franken. But you don’t know when your spectrum dis- 
cussions with T-Mobile ended. 

Mr. Cohen. I don’t know that, off the top of my head, correct. 
I can get that information to you. 

Senator Franken. I would really like to have that, because you 
said you talked to everyone you could talk to before making this 
agreement. T-Mobile seems to be kind of, “Who’d you talk to,” and 
this is like a big 

Mr. Cohen. I’m in a difficult position. It’s not like all of our dis- 
cussions were in 2011. We talked over a long period of time to mul- 
tiple players in the market before we ended up making this deal 
Verizon Wireless. 

Senator Franken. I know. But I am asking you specifically about 
T-Mobile and I feel that you are getting — I just want to know if, 
before you made this deal with Verizon, you talked to Sprint and 
to T-Mobile about this, and you were willing to confirm that you 
had talked to T-Mobile at least in 2010 or before then. 

Mr. Cohen. Only because I was limiting my confirmation to Mr. 
Dotson’s public comments, which relieves me of any obligation 
under the NDA, and that’s why I made the 2010 reference. 
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But the bottom line is before we entered into this transaction 
with Verizon Wireless, we talked to virtually everyone in this 
space. 

Senator Franken. Virtually everyone. All right. Well, the point 
is that T-Mobile did not say they had talked to you. They said they 
had talked to cable. And so you felt that it was fine for you to dis- 
close that you had talked to T-Mobile, but now you cannot tell me, 
with this very, very important deal, whether you were trying to 
make a deal with T-Mobile, who would be one of two likely sus- 
pects for this. 

You cannot tell me whether they were one of the players that 
you were trying to sell this spectrum to, spectrum that is worth an 
awful lot of money, and you cannot even remember whether in 
2011 you talked to them. 

Mr. Cohen. I can’t remember when the discussions with them 
stopped. I can remember that — I can remember that we engaged in 
discussions with them before we made the deal with Verizon Wire- 
less. 

Let me say this. I know the discussions stopped by the — at the 
time AT&T and T-Mobile announced their deal. I don’t remember 
when that was either. That was sometime in 2011, I believe. 

Senator Franken. Fair enough. Good. Thanks. I really appre- 
ciate your testimony. And my time has run out. Thank you. 

Senator Kohl. Senator Blumenthal. 

Senator Blumenthal. Thank you, Mr. Chairman. 

I want to thank all the witnesses for being so cooperative and 
forthright and straightforward in your responses today. 

Mr. Rule, you have qualified your answers by saying that you 
had — I think I am quoting you — restricted access to information. I 
wonder if you could tell us what facts or other information you 
would need to know to further evaluate the legal and factual issues 
here. 

Mr. Rule. I think that there are a lot and there are a lot of 
issues that I think the Department is exploring and should explore. 
But there are two things that one would like to know if you’re try- 
ing to judge this. 

The first is you’d actually like to see the agreements. I under- 
stand why they’re not available and I’m certainly not criticizing the 
parties, because that’s typical in these sorts of arrangements. And 
I will also say that these guys are very well represented by people 
who are well known in the antitrust bar. So I’m sure they did a 
good job. 

Senator Blumenthal. “These guys” meaning, just for the record? 

Mr. Rule. Everybody on both sides with me 

Senator Blumenthal. Swayed your arm in one direction and not 
the other. 

Mr. Rule. Right. But I don’t want to leave the folks to my left 
out either. But I’m sure that the people to the right of me, Verizon 
and the cable companies, their agreement was well vetted and well 
considered in terms of the way it was structured. 

But, frankly, you would want to look at that to sort of confirm 
what my view is based on what I’ve seen publicly, that this really 
doesn’t materially change their incentives. 
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Senator Blumenthal. And those agreements will be reviewed by 
the Department of Justice. 

Mr. Rule. They’ll definitely be — yes. I’m sure the Department 
has seen them in complete unredacted form. They’ve probably seen 
drafts of them and so forth. 

The second thing that I’d like to see and I think would answer 
a lot of questions are planning documents, quite frankly, of both 
companies, but particularly of Verizon Wireless, because — and of 
the cable companies, because part of what the opponents are charg- 
ing in terms of hoarding and other things is at odds with what 
Verizon has said, that this is going to be molded or folded into their 
network and they’re going to make the investment so that they can 
deploy this spectrum in a sort of rational plan moving forward. 

If they are right about that, it strikes me that that suggests that 
sort of some of these hoarding concerns and everything else are off 
to one side. I believe, based on my experience representing compa- 
nies, but also being at the Department of Justice, that the Depart- 
ment will get to the bottom of that. They’ll understand what was 
motivating Verizon Wireless, whether Verizon Wireless really 
wanted to use this spectrum to enhance their ability to produce 
wireless services, or whether they’re just buying it to warehouse it 
and keep it out of the hands of others. 

Senator Blumenthal. And all that information in the form of 
documents and testimony, interviews and so forth, would be freely 
available to whatever government agency was reviewing these 
issues. 

Mr. Rule. Correct. But it won’t be available to me. 

Senator Blumenthal. We are talking about the government 
agencies. 

Mr. Rule. That’s true. And I’m sure and I have a great deal of 
faith that they will chase down all the appropriate alleys. It’s just 
that if you’re a third party who were trying to look at this on the 
outside in a few days, I don’t have access to that. 

I can speculate about what they’ll find, but since I’m not in- 
volved, not representing the parties, I don’t know. 

Senator Blumenthal. But a full evaluation of this deal would 
really depend on an examination of those kinds of material, that 
kind of information, testimony, interviews, documents, all of the 
stuff that you review as an antitrust enforcer, that the FCC could 
review in evaluating motive, purpose, effect, and so forth, even 
though many of these documents and those materials are not avail- 
able to this subcommittee. 

Mr. Rule. That is correct. And, again, my experience both being 
somebody who has represented companies that had to spend a lot 
of money to sort of respond to that, but, also, being at the govern- 
ment, is that they are very thorough and I trust that they will be 
very thorough here. 

And I think it’s pretty clear the kinds of things they’ll want to 
look at. I think they’ll also get their economists involved, because 
as I mentioned in my testimony, two of the more interesting filings 
are the competing declarations of the economists, Judith Chevalier, 
I guess, for the opponents and Michael Katz for the companies. 
And the government will engage in that and probably look at a lot 
of data. 
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But, again, I have a lot of confidence that they’ll do a thorough 
job. 

Senator Blumenthal. And the reasons that those documents are 
not available to the Committee would be the proprietary informa- 
tion that they include or — as now a private antitrust lawyer, maybe 
you could explain that. 

Mr. Rule. Sure. A lot of the documents that the government gets 
are highly confidential. The Hart-Scott-Rodino Act, in the wisdom 
of Congress, limits significantly the use to which the government 
can put the information and to whom they can disclose it. 

Senator Blumenthal. And part of the reasons — excuse me for in- 
terrupting — is, very simple, Hart-Scott-Rodino review occurs before 
the transaction actually goes forward so that it can be stopped be- 
fore the eggs have to be unscrambled, so to speak. 

Mr. Rule. Correct. And the thought was in the 1970s when the 
Act was passed, because it has turned out to be very common to 
all of us, at the time, it was kind of a radical idea, but the notion 
was that if businesses were going to be subjected to those kinds of 
investigations, that really has to go to the most sensitive, competi- 
tively sensitive confidential information in order to answer the 
questions that you’ve raised, that the government had to guarantee 
the confidentiality of that material. 

And that’s why it’s so limited in terms of who the government 
can disclose it to. I’m sure they’d love to disclose it to this Com- 
mittee and others. That sometimes would make their lives easier. 
But the fact is the law prevents them from doing that. 

Senator Blumenthal. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Kohl. Thank you very much. Senator Blumenthal. 

Mr. Berry, critics of this deal are concerned that, as they see it, 
Verizon Wireless and AT&T own the large majority of the spectrum 
best suited for wireless, especially given the exploding demand for 
spectrum created by smart phones and other mobile devices. 

They believe Verizon Wireless’ acquisition of this large amount 
of spectrum will only make the situation worse and that we are in 
danger of creating a duopoly in the wireless market. 

What is your opinion? 

Mr. Berry. Thank you, Mr. Chairman. I think we’re very dan- 
gerously close to a duopoly already. You have 73, 75 percent of all 
the spectrum under one gigahertz, which has really unique propa- 
gation values and allows for deployment of services at lower cost 
owned by two companies. They own well over 80 percent of the 
EBITDA in the wireless world. 

So it truly is, as the cable companies found out, a very difficult 
place to enter in as a new entrant. And that’s what concerns me 
greatly now, is because if someone like Comcast and the cable com- 
panies cannot find a way into the wireless ecosystem with their 
substantial resources and literally green field spectrum that could 
be used immediately, then you should expect very few new en- 
trants into the wireless world will be available. 

Senator Kohl. All right. Professor Wu, Mr. Kelsey, Mr. Berry, 
and Mr. Rule, in the event that this deal would go down, do you 
believe that there are any conditions either the Justice Department 
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or the FCC should place on this deal, should they decide to approve 
it? 

Who goes first? Mr. Kelsey. 

Mr. I&LSEY. I’ll go first. Thank you for the question, Senator. 

We haven’t seen any conditions, any proposed conditions that 
would mitigate the long-term harms that this transaction would 
cause. In a consolidated market — in a market as consolidated as 
the telecom market, I think the behavioral conditions have a short 
shelf life. They sunset. In the long term, harms to competition re- 
main. 

So if there are any conditions that are considered, I think you’d 
look at structural conditions, spectrum divestitures from Verizon, 
foreclosing the ability of these companies to enter into the joint 
marketing arrangements in areas where they compete head to head 
and where their wireline infrastructures overlap. 

But that really seems like a band-aid. This market has a com- 
petition problem and consumers need a long-term solution. And so 
I think it would be much cleaner for the FCC to outright deny the 
transaction in favor of more competition and promote a more equi- 
table distribution of the very finite spectrum we have. 

Senator Kohl. Thank you very much. 

Mr. Wu. 

Mr. Wu. All my answers, Mr. Chairman, stem from the funda- 
mental fact that spectrum is the public’s property. It’s the property 
of the citizens of the United States, and we have special duties to 
oversee that this asset is used properly. 

I agree with Mr. Kelsey that probably the best thing to do would 
be to stop the sale of the spectrum, in particular. But if it is to be 
used. I’d put just two types of conditions if the sale is to go for- 
ward, two types of conditions to be imposed by the Federal Commu- 
nications Commission. 

First of all, Verizon has promised — the centerpiece of all its fil- 
ings is that it’s actually going to use this spectrum, put it to use, 
it’s not going to warehouse it. Well, if that’s true, then the Commis- 
sion should put some teeth into that promise — sorry, that’s not the 
right metaphor. But it should somehow make sure that promise is 
carried out and put in some safeguards against warehousing, in- 
cluding, I think, maybe one of the best ones would be allowing unli- 
censed use of that spectrum if it’s not put to use by a certain 
amount of time. 

Second, this is something that the competitive carriers have been 
talking about, there needs to be oversight or conditions on roaming 
and handset exclusivity. We cannot allow the prospect of parallel 
exclusion by AT&T and Verizon, the two biggest carriers, putting 
roaming rates up at such a level that competitive carriers don’t 
have a chance. 

With more spectrum, the possibilities of the abuse increase and 
the Commission should pay attention to that. 

Thank you. 

Senator Kohl. Mr. Berry. 

Mr. Berry. Yes, sir. Mr. Chairman, thank you. 

As I had mentioned in my opening statement, we believe there 
should be spectrum divestiture, especially after a thorough review 
at the FCC, with a new spectrum screen, and identify those areas 
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where we can more efficiently and effectively utilize that spectrum 
for competitors in the marketplace. 

Commercially reasonable roaming agreements, requirements that 
are permanent. This spectrum is being taken now to the market. 
There will be four competitors that will not now come into the mar- 
ketplace, which we viewed as potential roaming partners. 

Now, Verizon is going to lease their spectrum, i.e., allow Comcast 
to sell their devices as an agent. So Comcast is coming into the 
wireless market as a competitor, but only as an MVNO, and no one 
will be able to roam on the MVNO arrangement of Comcast. 
Verizon will control that wholeheartedly. 

The last thing is affordable back-haul, because, yes, you can have 
a very effective, efficient network if you have access to back-haul, 
and we haven’t even mentioned the fact that Comcast owns over 
20,000 Wi-Fi hot spots, i.e., offload opportunities between here and 
New York, very important for the wireless industry to stay com- 
petitive. 

And, of course, interoperable standards. Every customer wants to 
know, wherever they are, whenever they make a call, it ought to 
be able to go through, and we agree with that. 

Senator Kohl. Thank you. 

Mr. Rule. 

Mr. Rule. Thank you, Mr. Chairman. 

I, first off, want to clarify that I’ll defer to others on what the 
FCC should do, and let me just focus on what DOJ might do. 

From the perspective of DOJ and the antitrust laws, there first 
ought to be a determination that there is a violation of law, and 
then any fix, if you will, should flow from that. 

With respect to spectrum, again, as I’ve said, I question whether 
or not they’re going to be able to prove that that’s a violation. But 
if they did, then one would think that either they would prevent 
that deal from going through or they might require that Verizon 
Wireless not acquire all of it. 

But, again, that depends on what they conclude in concluding 
that the deal would lessen competition. 

With respect to the collaboration agreements, again, that really 
depends on the agreements themselves. Those, though, are pretty 
easy to fix and to the extent that the government sees that there 
are problems that create bad incentives in terms of keeping these 
two companies independent and competitive in their relative 
spheres, then the government can ask the parties to change the 
agreements in that way. 

So, again, it depends on what the agreements say and how the 
government — if the government concludes any particular feature of 
those agreements violates the antitrust laws. 

Senator Kohl. Finally, Mr. Milch, do you accept all of these con- 
ditions? 

[Laughter.] 

Mr. Milch. Surprisingly, no, Mr. Chairman, I don’t. Let me ex- 
plain. I won’t go to the suggestion that it should simply be denied 
outright. I don’t think that there is any basis for that. 

However lugubrious people feel at the moment, the Telecom Act 
of 1996 was a spectacular success and has produced unbelievable 
public good and will continue to do so. 
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As for the notion of teeth in the huild-out requirement, the spec- 
trum at issue is already subject to the AWS substantial service re- 
quirements that were put on it when it was auctioned. No party 
has shown that those have not been complied with. And to the ex- 
tent that they want to provide new or novel things, that’s incon- 
sistent with the Commission build-out rules, which Verizon is not 
seeking to change. 

It will be subject to whatever the build-out requirements were. 
We’re getting it, obviously, many years later than we would have 
originally, but we will stick to the timeline that the FCC has al- 
ready put on for the build-out. 

As for interoperability of handsets, back-haul and roaming, it’s a 
very complete regulatory agenda that Mr. Berry has put forward. 
He puts it forward very ably on every transaction that comes 
around, and it’s — in fact, he’s very successful. 

The FCC has dealt with every one of these or is dealing with 
them. It has issued roaming rule. It is looking at back-haul. Just 
today, it issued a notice of proposed rulemaking on interoperability 
at Mr. Berry’s request. 

So all of these issues are squarely teed up at the FCC, and that 
is the appropriate place to deal with them, not in the middle of a 
license transaction. 

Mr. Berry. With his help, we might be able to move some of 
those even a little faster in the future. 

Senator Kohl. Do you want to make one follow-up? 

Mr. Wu. Just one comment. With respect, I think the current 
build-out requirements can’t be considered effective given the fact 
that in the — first of all, they are 15 years long. And second of all, 
given the fact that they didn’t prevent cable from sitting on this 
spectrum for multiple years, which everyone was complaining 
about. 

So it’s clear that the current requirements are not good enough 
and, at the minimum, that’s what the Commission should do is 
speed up this build-out. 

Senator Kohl. Very good. 

Senator Lee. 

Senator Lee. At the conclusion of and in response to my last 
round of questioning, Mr. Kelsey made a pretty articulate plea, a 
pretty articulate statement regarding the value of your spectrum 
holdings, Mr. Milch. I just wanted to know if you wanted a chance 
to respond to that. 

Mr. Milch. Thank you. Senator. Spectrum does have different 
propagation and other qualities. There is no doubt about it. How- 
ever, the FCC has a very well-established approach to dealing with 
this issue. 

It has a spectrum screen, which, as ably said, below which there 
is a presumption that there is no competitive harm and above 
which it deserves further look. 

If there is a — the whole reason that the value proposition has 
been put forward with this weighting, which is a very arcane and 
mysterious formula that’s been proposed, is because the existing 
rules, which have been set out and upon which businesses rely to 
do their business, defeat the effort to stop this transaction, because 
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there are no competitive effects under the rules that are in place 
right now. 

If there is to be some new set of rules, if the Commission were 
to want to look at the spectrum screen again, that certainly is 
something that’s within its power to do in a separate proceeding. 
I would note, however, that in such a proceeding, the denominator 
of the spectrum screen, that is, the amount that’s available to be 
used, would likely increase, not decrease, because we are finding 
that there is much more available broadband spectrum than is cur- 
rently being counted. 

Indeed, just today, the Commission decided that it was going to 
start a proceeding to see if one of the satellite companies could 
reuse its 40 megahertz of spectrum that is now used for satellite 
for broadband. And there are other pockets of such spectrum which 
are available for broadband use. 

Senator Lee. So you do not necessarily disagree with those who 
are suggesting that the spectrum screen ought to be revised. 

Mr. Milch. No. I do not believe the spectrum screen is deserving 
of revision, certainly not in the middle of a license proceeding. Sen- 
ator. But I also would point out that we would — that if such a spec- 
trum screen were to be revised, an appropriate spectrum screen 
would include more spectrum and not less. So it would actually de- 
crease Verizon Wireless’ share of the spectrum. 

Senator Lee. Such that the ratio between the numerator and the 
denominator under the new spectrum screen analysis would, in 
fact, be lower. 

Mr. Milch. Yes, sir. That’s what we believe. 

Senator Lee. Is the precedent, by the way, for the FCC coming 
up with a spectrum screen, a new spectrum screen or something 
analogous to that in the middle of a transaction without going 
through the notice and comment process first? 

Mr. Milch. I can’t give you a complete answer, but I would note 
that the same argument was made very recently in a deal between 
AT&T and Qualcomm. The FCC declined to change its spectrum 
screen. The exact same sort of requests were made, and it declined 
to do so in the middle of a license transaction. 

Mr. Berry. Senator, if I can respond to that, because they did 
address the issue on the spectrum screen, saying that it should re- 
flect four National competitors in the AT&T/Qualcomm. But spe- 
cifically, the spectrum screen is not a product of an NPRN, a notice 
of public rulemaking or inquiry. 

Verizon itself argued for a change in the spectrum screen when 
they bought Alltel, and that was during the middle of a negotia- 
tion, and there’s dozens of examples on record where the spectrum 
screen, after the spectrum cap was removed, was modified and 
changed during the ongoing proceeding, and it’s happened from 
AT&T and Verizon, and many of our carriers, also. 

When it is to your advantage, you want it changed to your ad- 
vantage. When it’s not, you want it held the way it is. 

Senator Lee. And it was imposed initially without a notice of 
proposed rulemaking. 

Mr. Berry. My understanding is that that is a tool that the FCC 
used and developed over a period of years after the spectrum caps 
were eliminated. 
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Mr. Milch. That is true, Senator. It is a tool. And I would point 
out that the spectrum screen changes because more spectrum be- 
comes available or goes off the market. So that’s one of the reasons 
it changes. 

It’s a flexible tool that allows the denominator to grow and 
shrink depending on what’s available or not available. 

So we believe that it should remain a flexible tool. That doesn’t 
mean, however, that you would have a clear rule about the spec- 
trum screen and then change it in the middle of a license pro- 
ceeding. 

People may go to the FCC and argue about whether they ought 
to have a different view on what the spectrum screen is. But as 
party to the Alltel transaction, I can tell you. Senator, the result 
of that was the imposition of the spectrum screen and significant 
divestitures as a part of that because they went above the spec- 
trum screen. 

Senator Lee. Before I run out of time, Mr. Milch, I want to ask 
you. Can you comment about Verizon’s need for additional spec- 
trum and tell us whether you agree with Mr. Berry’s claims about 
unused spectrum and what Verizon might be doing to ensure that 
excess spectrum is being put to good use? 

Before you do that, I want to commend you on a very effective 
use of the word “lugubrious.” 

[Laughter.] 

Senator Lee. I didn’t expect to use that word today or to hear 
it in the context of the 1996 Telecommunications Act. So good job. 

Mr. Milch. Thank you. Senator. I’m going to get a lot of ribbing 
for that. Senator. Thank you very much. 

[Laughter.] 

Mr. Milch. Yes. Thank you for the opportunity. As I pointed out 
with my chart earlier, Verizon Wireless is the most efficient user 
of spectrum in the Nation. So we very much disagree with the no- 
tion that there is any warehousing going on. 

In the mobile world, them’s fighting words, and it’s not true 
about Verizon Wireless. We invest more than anyone else, we uti- 
lize — we have the most efficient network, and we take all sorts of 
steps, from an engineering perspective, to further increase the use 
of our spectrum that we do hold as quickly as we can. 

The notion that we have somehow warehoused this goes directly 
against all the facts that are on the record. 

Senator Lee. Thank you very much. 

Senator Kohl. Thank you very much. Senator Lee. 

And, Senator Blumenthal, you have the last crack at it. 

Senator Blumenthal. Thank you. While we are on the subject 
of linguistics, I want to compliment Mr. Cohen on the use of the 
word “optionality,” which probably has not been uttered with great 
frequency in these halls. I had not expected to hear “lugubrious” 
in the context of antitrust law, but some might say that it could 
be applied to enforcement from time to time. 

I want to just briefly explore an area which I think is important 
to the future of this agreement, assuming it goes forward, and it 
relates to the value of the marketing agreements to the respective 
parties, and so it is relevant to the antitrust issues here. And that 
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is the potential sharing of information, consumer information, and 
the security measures that will be applied to that information. 

And I know that you are aware of the importance of this area. 
It may not be one that you are prepared to address today. And so 
if you wish to comment on it in more detail in a written submis- 
sion, I would be perfectly happy to accept it in that way. 

But, essentially, the focus of my interest is in protecting con- 
sumer information that is obtained by virtue of the agreements and 
the shared marketing and so forth and the keeping of that informa- 
tion confidential or notifying consumers in the event that it is 
shared or sold or exchanged with other companies as part of agree- 
ments that may not be encompassed by this direct agreement. 

So if you wish to comment on that area, I would welcome it. 

Mr. Cohen. I will comment quickly, and we can provide a much 
more detailed response. I think you have to break the agreements 
down. Let’s do the easy one, which is the reseller/MVNO agree- 
ments. Once they go into effect, those customers that we will mar- 
ket to and that we will sell the service to over the Verizon Wireless 
network are our customers, and, in fact, no customer information 
would be shared with Verizon Wireless. They are integrated into 
our system and they would be just like our regular customers. 

In the marketing agreements, and this is — Mr. Milch can help 
me or correct me, but the structure of these agreements is that if 
we sell — if we, Comcast, sell a quad-play, for example, and we sell 
a Verizon Wireless product with an Xfinity triple play, the wireless 
customer is a Verizon Wireless customer. They are not a Comcast 
customer. 

It’s an artificial quad-play. They get a Verizon Wireless bill. 
They’re a Verizon Wireless customer. We don’t get access to their 
customer information once we’ve sold them the service and vice 
versa. If Verizon Wireless, in a Verizon Wireless store, sells a 
quad-play with a triple-play Xfinity plus a Verizon Wireless phone, 
the Xfinity triple play customer is a Comcast customer. And it’s no 
different than when Best Buy sells a Comcast — an Xfinity triple 
play in the Best Buy store. 

Verizon Wireless and Best Buy do not have access to that cus- 
tomer information. So it’s structured in the traditional way that 
agency agreements are structured to protect the very privacy con- 
cerns that the Senator is concerned about. 

Mr. Milch. And I would only add. Senator, that there is a very 
comprehensive set of rules in the FCC governing both cable infor- 
mation, customer proprietary network information on the telco 
side. All those rules are going to be respected throughout this ef- 
fort. 

On Verizon’s part, we have a very well-documented privacy pol- 
icy that’s available to all of our customers, who will be our cus- 
tomers, and all of our activities under these agreements will be 
governed by our privacy policies, which, by the way, we extend to 
our agents if they are acting on our behalf. 

Senator Lee. Thank you. Thank you, Mr. Chairman. 

Senator Kohl. Thank you very much. Senator Lee and Senator 
Blumenthal. 

In closing, I would just like to say that this hearing today, which 
has been very interesting — and I would note that no one has left 
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in the audience and we have heen at this for two and a half hours, 
which I think is testimony to the expertise and the vigor that you 
have brought to this discussion, and we appreciate your being here. 

The hearing demonstrates that these agreements between 
Verizon Wireless and the four cable companies have potentially far- 
reaching consequences for competition in the wireless phone and 
cable industry. We will continue to examine these issues carefully. 

While this Subcommittee does not have the power to block or 
alter these deals, we very much hope and we expect that the regu- 
lators at Justice and the FCC will carefully examine the record 
from today’s hearing and our witnesses’ testimony as they decide 
whether or not to approve these deals and in what form. 

We thank you all for being here. This hearing is closed. 

[Whereupon, at 4:34 p.m., the Subcommittee was adjourned.] 

[Questions and answers and submission for the record follow.] 




APPENDIX 

Additional Material Submitted for the Record 


UPDATED Witness List 

Hearing before the 
Senate Committee on the Judiciary 

Subcommittee on Antitrust, Competition Policy and Consumer Rights 
On 

“The Verizon/Cabie Deals: Harmless Collaboration or a Threat to Competition and Consumers?” 

Wednesday, March 21, 2012 
Dirksen Senate Office Building, Room 226 
2:00 p.m. 


Randal S. Milch 

Executive Vice President & General Counsel 
Verizon Communications Inc. 

New York, NY 

David L. Cohen 
Executive Vice President 
Comcast Corporation 
Philadelphia, PA 

Charles F. (Rick) Rule 
Managing Partner, Washington, DC Office 
Cadwalader, Wickersham & Taft LLP 
Wa.shington, DC 

Steven K. Berry 
President & CEO 
Rural Cellular Association 
Washington, DC 

Joel Kelsey 
Policy Advisor 
Free Press 
Washington, DC 

Timothy Wu 

Isidor & Seville Sukbacher Professor of Law 
Columbia University 
New York, NY 


( 47 ) 



48 


Prepared Statements of Committee and Subcommittee Chairmen 


news from — — 

BEMIB KOHL 

United States Senator 
Democrat of Wisconsin 


330 Hart Senate Office Building • Washington, D.C. 20510 • (202)224-5653 


Statement of U.S. Senator Herb Kohl 

Chairman of the Judiciary Subcommittee on Antitrust, Competition Policy & Consumer Rights 
The VerizoiVCable Deals: Harmless Collaboration or a Threat to Competition and Consumers? 
March 21, 2011 


Today we meet to consider the series of transactions between Verizon Wireless and four of the 
nation’s largest cable TV companies announced last December. These deals - coming on the 
heels of the now abandoned proposed merger between AT«S:T and T-Mobile - are the latest 
transactions that seek to reshape the wireless phone, internet access, and cable TV markets. 

Under these deals, Verizon Wireless, the nation’s largest cell phone company, would acquire 
large chunks of spectrum from Comcast, Time Warner Cable, Cox, and Bright House. At the 
same time, these companies have all signed agreements in which Verizon Wireless and the cable 
companies agree to cross-market each others’ services and form a joint technology venture. 

The parties to these transactions argue that these deals are highly beneficial both to their 
companies and to consumers. It will give Verizon Wireless additional .spectrum necessary to 
meet the exploding demand for Internet applications used by consumers with smartphones. And 
it will pennit the four cable companies - which collectively account for over 70% of the nation’s 
cable TV subscribers - to offer a “quad play” bundle to their customers - video, internet, 
landline phone, and, now, wireless service as well. 

Yet these transactions have come under serious criticism &om consumer advocates and 
competitors. The basic premise of the landmark Telecommunications Act of 1 996 was that cable 
companies and phone companies would enter each other’s markets and compete. And this vision 
was well on the way to being realized - with cable companies offering landline phone service, 
phone companies like Verizon offering cable TV through its FiOS service, and both offering 
consumers an on ramp to the Internet so crucial in today’s economy. In addition, recent years 
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have seen a tremendous expansion of cell phone service and wireless devices as a way both to 
make phone calls and access the Internet. 

Many now wonder if these agreements that we are examining today will roll back these advances 
in competition and even amount to a truce between one of the two largest phone companies and 
over 70% of the cable TV industry. Under these agreements, cable company representatives will 
be present in Verizon Wireless stores. And cable representatives will be selling products and 
services that directly compete with Verizon’s, including FiOS. After these deals, will Verizon 
continue to develop and aggressively market FiOS? Furthermore, rather than attempt to develop 
competing wireless service with the spectrum the cable companies bought in 2006, the cable 
companies are selling that spectrum to Verizon Wireless and will be offering Verizon Wireless 
services to their customers. 

In addition, Verizon Wireless will be acquiring what is likely the last swath of crucial spectrum 
available for years to come, keeping this vital input for wireless service out of the hands of its 
competitors. After this deal, Verizon Wireless and AT&T will have together two thirds of the 
nation’s cell phone customers and the lion’s share of the most valuable spectrum. Given the 
exploding consumer demand for smartphones and the spectrum they require, will the other cell 
phone carriers truly be able to compete? Having won the battle for competition by blocking last 
year’s AT&T/T-Mobile merger, are we now in danger of losing the war? 

So we enter today’s hearing with more questions than answers, while cognizant of the very high 
stakes for competition and consumers in these transactions. We know that both Verizon and 
Comcast, as well as the other cable companies, believe that they are acting in the best interest of 
their own businesses and shareholders. Yet, we need to ensure that consumers’ best interests 
will be served in the long run. We urge the regulators to ensure that nothing in these deals 
reverse the historic gains in competition between phone and cable companies ushered in by the 
Telecom Act of 1996. The fundamental question we must answer is whether these deals will 
bring beneficial new choices to consumers, or amount to previously fierce rivals standing down 
from competition. We look forward to the testimony of our panel of witnesses to shed light on 
these important issues. 
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Statement of Senator Patrick Leahy (D-Vt.) 

Chairman, Senate Judiciary Committee 

Subcommittee Hearing on “The Verizon/Cable Deals: Harmless Collaboration or a 
Threat to Competition and Consumers?” 

March 21, 2012 

Today, the Antitrust Subcommittee examines the state of competition in the wireless 
industry. We are focused on the sale of valuable spectrum to Verizon Wireless and 
related agreements. I look forward to hearing from our panel of witnesses as they assess 
the merits of the proposed sale and agreements, and the state of competition in the 
wireless industry more generally. 

Strong and vibrant competition in the wireless industry is important for consumers across 
the country. Competition increases choice, lowers price, and promotes innovation. 

Late last year, Verizon Wireless and several cable companies announced a joint venture 
under which the cable companies would sell Verizon Wireless spectrum licenses, and 
entered into certain other relevant agreements. This is a significant transaction that will 
provide Verizon Wireless access to more nationwide spectrum, but will also remove a 
potential competitor from the wireless market. 

The demand for wireless services is at an all time high. Any agreement between Verizon 
Wireless and the cable industry must ensure that the needs of consumers are met and 
competition is not threatened. The Department of Justice and the Federal 
Communications Commission will both examine these transactions, and I have 
confidence in their commitment to ensure a fair investigation and review. 

There is no doubt that putting unused spectrum to use will benefit consumers. In 
Vermont, a few companies hold portions of our airwaves that are not in use today, 
including some that are the subject of this proposed transaction. Leaving this spectrum 
unused means that Vermonters face more dropped calls and fewer wireless options. 
Regardless of the outcome of this proposed sale, it is critical that this spectrum be utilized 
in a way that improves service and options for rural customers in Vermont and elsewhere. 

I thank Senator Kohl and Senator Lee for their continued efforts to raise the profile of 
important competition issues, and to ensure that our antitiust laws are enforced. 


##### 
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Good afternoon, Mr. Chairman and members of the Subcommittee. I am pleased 
to appear before you today on behalf of Verizon to discuss both Verizon Wireless’ 
acquisition of currently unused spectrum that we will put to work for the benefit of our 
customers, as well as separate commercial agreements Verizon Wireless has entered into 
with a number of cable companies that will help bring more innovation, choice and 
convenience to consumers. 

Verizon Wireless Needs Spectrum 

The 20 MHz of spectrum that Verizon Wireless is purchasing from SpectrumCo 
and Cox Corrununications is today not being used to serve customers; with this purchase, 
it will be deployed to provide the additional capacity that consumers, companies, and 
entrepreneurs need to meet their rapidly growing data demands and upon which they 
depend. 

Providing the best possible network experience for our customers has been a 
guiding principle for Verizon Wireless since its very inception and the company routinely 
wins awards for highest network quality from independent, third party evaluators. To 
cite just two: Based on a recent survey of customers, J.D. Power and Associates 
concluded that Verizon Wireless offers the best customer service in the wireless industry. 
In late February J.D. Power and Associates also concluded that Verizon Wireless has the 
best Network Quality of any national wireless carrier. We have won these awards - and 
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many others — because we have anticipated the needs of our customers and have 
repeatedly invested in our network and in the spectrum required to meet those needs. 

Verizon Wireless’ latest investment, and one of our most substantial, is in our 
new 4G Long Term Evolution, or LTE, network. LTE gives our customers average 
download speeds of 5-12 Mbps - up to ten limes the speeds available on 3G networks. 

As of today, Verizon Wireless’s LTE deployment covers more than 200 million people in 
196 markets across the United States, incredible progress since we turned on the first 
LTE market a mere 15 months ago, in December 2010. Verizon Wireless recently 
announced that we are accelerating by six months our plans to cover 95% of the U.S. 
population with LTE, meaning we’ll achieve that goal for the country by mid-2013. And 
through our LTE rural initiative, we are working with fifteen rural carriers to help ensure 
this critical innovative technology is also available to rural America. Verizon Wireless’ 
rapid deployment of this network has placed the United States at the forefront of global 
LTE deployment. Following our lead, other companies are now moving aggressively 
ahead to deploy their own LTE networks. In addition to providing consumers with the 
fastest wireless network in the world, our LTE deployment also provides a platform for 
other companies - including much-needed startup businesses — to develop new 
technologies and new products that will benefit both consumers and the American 
economy. 

What does this have to do with spiectrum? First, Verizon Wireless’ network 
quality depends on having adequate spectrum. Without it, we can’t provide our 
customers with the high-quality network experience that they expect and deserve. 

Second, the need for spectrum has been heightened by the explosive use of smartphones. 
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tablets and other data intensive devices, as well as data intensive applications such as 
video and audio streaming. A mobile application and content economy has blossomed 
because of advanced wireless networks. FCC Chairman Genachowski has insistently and 
quite properly emphasized that the ready availability of additional spectrum is essential 
for the expanding ecosystem of mobile applications and content to flourish. Estimates of 
data use have almost always proven to be too conservative. Data usage on Verizon’s 
network has been more than doubling each of the last three years, and is expected to 
continue that trend going forward. According to FCC estimates the demand for mobile 
data by 2015 will be 25-50 times greater than it was in 2010. Customers and indeed the 
entire mobile Internet economy are benefiting from our tens of billions of dollars in 
wireless network investment, and the responsive multi-billion dollar investments of our 
competitors. Our customers and our competitors’ customers are streaming movies and 
video clips over their wireless devices, uploading and downloading large .pdf files, and 
doing business on the go. That’s great for all wireless users. Just as importantly, it’s 
been great for Silicon Valley and Silicon Alley and the many places between. There 
currently are more than half a million apps available for both Apple and Android devices. 
Content providers have more ways to get their content to people who want to consume it. 
This entire ecosystem depends on the availability of high-quality, advanced networks. 

Verizon Wireless has taken active steps to help foster the mobile broadband 
economy by promoting the development of third party devices and applications that use 
the LTE network. We have established a Technology Innovation Center in Waltham, 
MA, to help develop technology companies that are focused on LTE and the 
opportunities created by our investments in mobile broadband. Many innovations are 
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being developed which will serve a wide variety of industries - including areas of vital 
national importance such as healthcare, energy and transportation, and public safety. For 
example, Verizon Wireless and In Motion Technology recently announced the first 
wireless mobile router system available for securely extending the enterprise network to 
the vehicle over our 4G LTE network. In Motion Technology is widely deployed in 
public safety, public transit and utilities, and will be demonstrating how its onBoard™ 
Mobile Gateway can bo used in ambulances. By securely connecting laptops, tablets, 
electrocardiograms (EKGs), Electronic Patient Care Reporting (EPCR), IP cameras. 
Computer Aided Dispatch (CAD) and vehicle diagnostic systems, the onBoard Mobile 
Gateway will improve operational efficiency for emergency responders. We also have 
opened an Applications Innovation Center in San Francisco so that developers large and 
small can work closely with Verizon Wireless and our many partners to create, optimize 
and polish their ideas and turn them into viable applications for wireless customers. 
Finally, we have created a 4G Venture Forum which serves to link innovators and 
entrepreneurs with venture capitalists - again bringing solutions to the market. 

But all this good news also means that there is a tremendous, growing need for 
more spectrum. The Federal Conununications Commission predicts that, if additional 
spectrum is not made available in the near-term, mobile data demand will likely exceed 
capacity by 2014, resulting in a broadband spectrum deficit of nearly 300 MHz. And 
other than unused spectrum held by existing owners - such as the Spectrum Co. assets - 
there’s currently no other place to go to buy spectrum. We applaud Congress and the 
Administration for freeing up more spectrum in the landmark legislation you recently 
passed and the President signed into law - but it will be some years before that spectrum 
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can be put into use. The only practical solution available now to the looming spectrum 
deficit is to tap the unused spectmm held by existing owners - a solution Verizon 
Wireless is undertaking now. 

In some of our largest markets, the spectrum crunch will come soon and start 
hurting our customers - and your constituents - who expect and demand high-quality 
service. And as we recently demonstrated in our FCC filings, we will need spectrum to 
meet our customers’ growing demands in markets of all sizes, large and small. We will 
need this spectrum in a number of significant markets by 2013, so there is no time to lose 
in making this spectmm available. It generally takes years, not months, from the time of 
purchase before new spectrum can actually be used to provide services. Among other 
things, we will need to acquire and deploy network equipment and work with device 
manufacturers to develop and make available LTE devices that can use this spectmm. 
This means we need the spectmm now in order to do the work required to put it to use 
when our customers need it. 

We are working closely with the Department of Justice and the Federal 
Communications Commission as they review our spectmm purchase, and we’re confident 
the regulators will understand our spectmm purchase is good not just for Verizon 
Wireless’ customers and the mobile broadband economy but that it also creates no 
competitive problems. Why? The spectmm we’re buying from Comcast, Time Warner 
Cable, Bright House and Cox is not in use today. Verizon Wireless is not buying a 
competitor and is not buying any customers or facilities. We are only buying spectmm 
not currently in commercial use in order to put it to use serving customers, and no 
customer will see fewer choices or increased prices as a result of this transaction. 
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There is no basis for a concern that Verizon Wireless somehow is “hoarding” or 
“warehousing” spectrum. In fact, Verizon Wireless is the most efficient user of spectrum 
in the U.S., serving more customers per megahertz of spectrum than any other carrier, 
despite the explosion of data traffic from smartphone usage. T-Mobile has made 
allegations in this area, so let’s look at the facts. As an example; Verizon Wireless is 
almost twice as efficient in its use of spectrum as T-Mobile: Verizon Wireless serves 
over 1,2 million customers per MHz of spectrum, while T-Mobile serves 660 thousand 
customers per MHz of spectrum. Verizon Wireless is so efficient, that after the addition 
of the Spectrum Co. spectrum but before we even put the spectrum to use, we will still be 
the second most efficient user of spectrum in the United States. 

Moreover, Verizon Wireless is not simply an acquirer of spectrum. We also have 
worked to rationalize our spectrum holdings when we identify particular blocks of 
spectrum that no longer fit in our network deployment plans, and have made those 
spectrum assets available on the secondary market so they can be put to productive use 
by others. 

Verizon Wireless is an efficient user and good steward of the spectrum we have. 
We have spent $22.3 billion over the last three years - and $8.3 billion in 201 1 alone - on 
our network, more than any other wireless company. Roughly half of that spend has been 
investments to increase our capacity within our existing spectrum through numerous 
engineering techniques, such as cell splitting and denser cell site deployments. These 
capacity increasing techniques are of course available to all carriers that wish to invest in 


them. 
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But the most direct answer to charges that Verizon Wireless is somehow taking 
more than its ‘fair share’ of spectrum is to look to the standards that the FCC has used to 
review this very issue. After acquiring the additional spectrum, Verizon Wireless’ 
holdings in nearly all geographic areas will remain below the level where Federal 
Communications Commission precedent says that no further competitive inquiry is 
necessary, because there is “clearly no competitive harm.” The FCC employs a spectrum 
“screen” to identify areas below which no further inquiry is needed. The screen is based 
on one-third of the spectrum that the FCC concludes is available for mobile use, and is 
145 MHz in nearly all markets at issue here. Verizon Wireless would remain below this 
level in 2,230 of the 2,276 of the counties covered by the SpectrumCo licenses - or 
nearly 98 percent of the covered counties. In the few areas where the screen would be 
exceeded, it is typically only by a few MHz and there are multiple other providers with 
spectrum in each. 

In summary, Verizon Wireless’ purchase of currently unused spectrum from the 
SpectrumCo companies and Cox addresses a critical need without any harm to 
competition. 


Other Agreements with the SpectrumCo Companies and Cox 

In addition to the spectrum agreement, Verizon Wireless also entered into 
separate commercial agreements with these companies. These agreements are intended 
to address a basic challenge: How to create an opportunity to provide innovative 
national services seamlessly integrating wireline and wireless capabilities. Verizon 
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Wireless provides services across the entire United States, but Verizon’s wireline FiOS 
services cover only a small part of the country. To justify the investment to create 
innovative converged wireless and wireline products and to offer convenient bundles of 
services to those customers across the United States who want them, Verizon Wireless 
needed to find wireline partners with footprints that cover the rest of the country. More 
than 85% of households served by the SpectrumCo companies and Cox are not in an area 
currently served by FiOS. This business need resulted in three sets of agreements. 

First, Verizon Wireless and all four cable companies (Comcast, Cox, Bright 
Flouse and Time Warner) gain the ability to act as a sales agent for the others’ services. 
One set of agreements provides for the cable companies to act as agents for Verizon 
Wireless, selling wireless service as part of a bundle of services and receiving a one-time 
commission for the wireless services they sell. Such agent arrangements are not unusual. 
For example, AT&T and Frontier have such a relationship, as do Verizon Wireless and 
CenturyLink. Similarly, Verizon Wireless will act as an agent for the cable companies, 
so if Verizon Wireless sells cable services, we receive a one-time commission. These 
agreements create another sales channel for Verizon Wireless, which has well over a 
thousand agency agreements in place already, and a way for Verizon Wireless to offer a 
new option to customers who are interested in bundled services. In both instances - 
where Verizon Wireless or a cable company is acting as an agent - the underlying service 
provider (and not the agent) sets the prices for the product being sold. 

Second, Verizon Wireless and the SpectrumCo companies are working together to 
create next-generation technical capabilities enabling customers to more seamlessly have 
wireless devices such as smartphones and tablets interact with home entertainment 
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systems and wired computers. For example, we hope to give our customers the ability to 
share user-generated content across multiple screens and devices in real time — if you’re 
at your child’s soccer game, you can send video streams to other family members 
wherever they might be. 

This breakthrough innovation will be good for consumers and competition, by 
adding a new offering in the already hotly competitive market for converged technical 
solutions. At the same time, nothing in this agreement prevents other innovative 
companies from using our networks to send content to their customers - something that 
many companies from Google to Hulu to Netflix do today - or from developing and 
deploying their own innovative services over our networks. 

Finally, the cable companies that are parties to the agency agreement have the 
option in the future to move away from an agency relationship and instead become 
resellers of Verizon Wireless services. It will be in their sole discretion as to whether to 
do so, and they will no doubt make this decision based on the competitive environment in 
perhaps the most challenging and rapidly evolving industry in the United States. 

These commercial arrangements will benefit customers. Customers nationally 
will now have the convenience of buying bundled services, if that’s what they want. 
Those services often will have a discount - our first offering in Seattle includes a $300 
gift card to induce customers to sign up. Furthermore, customers will get the fhiits of the 
companies’ innovation venture, making these bundled services more useful, while 
remaining free to choose many other innovative converged technologies. And down the 
road, the cable companies may elect to resell Verizon Wireless’ service, adding a 
different competitive dimension to the market. 
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There’s been a lot of ill-informed noise about these agreements, so let me very 
briefly address what I understand the ehief coneem to be, Crities have eomplained that 
these agreements somehow signal that Verizon is abandoning its FiOS service. This is a 
groundless concern. 

First, Verizon’s shareholders have invested $23 billion into FiOS, and those 
shareholders are only now beginning to see a return on that massive investment. FiOS 
now makes up 61% of Verizon landline consumer revenues, and FiOS revenues grew 
18.2% year over year. In just two years, we’ve grown video penetration in existing FiOS 
areas from 25.4% to 31.5%, and our Internet penetration from 29% to 35.5%. We’ve no 
intention of slowing down in our competitive efforts - indeed our shareholders have 
every economic incentive for us to push ahead. 

FiOS is a hugely successful product that is taking market share from cable and 
satellite competitors because, frankly, it’s superior to the products with which it 
competes. FiOS has won numerous accolades, including an industry-leading customer 
satisfaction rating. We’re confident that customers will continue to choose FiOS over 
cable services when presented with a choice, and choose a bundle of Verizon FiOS and 
Verizon Wireless where they have that choice. Verizon Telecom - which is the group 
within Verizon that provides landline consumer services - will continue to vigorously sell 
double plays, triple plays, and quad plays using Verizon Wireless services. 

Thus, we have every incentive to continue to compete hard with FiOS against 
cable to continue our FiOS success. The notion that we would undermine FiOS - one of 
the largest capital investments made anywhere in the United States over the last decade - 
merely to obtain one-time agency commissions is to ignore the most fundamental facts. 
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In short, Verizon is full speed ahead with FiOS and nothing in these commercial 
agreements - to which Verizon’s wireline FiOS group is not even a signatory - changes 
this commitment. 


Conclusion 

From Verizon Wireless’ perspective, it is critical that we receive timely regulatory 
approvals for the spectrum we’re purchasing from the cable companies. Verizon is proud 
that our investments in LTE and network quality have attracted so many customers using 
so much data, but all that data use has accelerated our need for new spectrum. We’re 
investing the money to buy this spectrum and put it to work for our customers; any delay 
in our ability to do so can only harm those customers. 

Verizon also believes the other, separate commercial agreements have significant 
consumer benefits: They will give Verizon Wireless the ability to offer convenient 
bundles of services to all of our customers across the United States and hold open the 
promise of new and innovative products and services that customers will want and need. 

I appreciate the opportunity to be here and I look forward to your questions. 
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THREAT TO COMPETITION AND CONSUMERS?” 

MARCH 21, 2012 

Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me to testify today. 1 welcome the opportunity to discuss the 
intensely competitive marketplace for communications and media services and how 
SpectrumCo, LLC’s (“SpectrumCo”) proposed sale of .spectrum to Verizon Wireless and 
the commercial agreements entered into between Verizon Wireless and Comcast, Bright 
House Networks, LLC, Cox Communications, Inc., and Time Warner Cable Inc. 
(collectively, the “Cable Companies”) will promote competition, bring more convenience 
and choice to consumers, increase investment, and drive innovation in next-generation 
technologies. 

At the outset, it is important to recognize that the video, high-speed Internet, and 
telephone marketplace in which Comcast operates and the wireless marketplace in which 
Verizon Wireless operates are intensely competitive. American consumers enjoy access 
to a greater abundance and diversity of video programming, delivered in more ways, on 
more devices, by more competitors, than at any point in history. The story of broadband 
competition is one of dramatic increases in capacity and speeds, coupled with 
consistently declining prices per megabit of service. And, for the first time in history, the 
cable industry offers a meaningful facilities-based alternative to historical incumbents in 
providing wireline voice service. The same is true of competition in the wireless 
business: consumers have an abundance of options for obtaining wireless services and 
devices, and their appetite for broadband mobility is accelerating rapidly. 

Nothing about these transactions will reduce this robust competition in any way. The 
spectrum sale is just that - an assignment of licenses only (the “License Assignment”). It 
involves no transfer of customers, assets, or operating businesses. And, the series of 
commercial agreements the parties have entered into (collectively, the “Commercial 
Agreements”) are the same sorts of agreements that have stimulated competition and 
innovation in the marketplace for decades: reseller agreements that allow the Cable 
Companies to elect to sell individually-branded wireless services using the Verizon 
Wireless network (the “Reseller Agreements”); a research and development (“R&D”) 
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joint venture agreement to develop innovative new technologies (the “Innovation 
Technology Joint Venture Agreement”); and, finally, agency agreements that authorize 
the companies to act as sales agents for each others’ services (the “Agency Agreements”). 
All the companies that previously provided voice, video, broadband, and wireless 
services will continue to do so. These transactions will only increase consumers’ options, 
not limit them, and will allow us to answer consumers’ calls for “anytime, anjrwhere” 
communications by bringing amazing new devices and services into a marketplace 
already crowded with innovators. The simple fact is that these transactions are entirely 
additive for consumers - more choice, more competition, more investment, and more 
innovation. 

I want to make three main points about the License Assignment and Commercial 
Agreements. 

First, the proposed License Assignment will benefit consumers and further the spectrum 
policy goals of Congress, the Administration, and the National Broadband Plan. The 
President has recognized that our country’s “new era in global technology leadership will 
only happen if there is adequate spectrum available to support the forthcoming myriad of 
wireless devices.”' Approval of the sale is the best and quickest way to put spectrum not 
currently being used to provide services to consumers in the hands of a company that will 
use it to meet consumers’ rapidly escalating demand for broadband mobility. 

Second, the Commercial Agreements will provide short- and long-term benefits to 
consumers. They give the Cable Companies a path to quickly and efficiently offer 
wireless services in competition with the multiproduct bundles being offered by AT&T, 
DIRECTV, and other competitors. These bundles provide consumers with more choice 
and convenience and increased competition. They also enable Verizon Wireless to offer 
its customers new options for subscribing to wired video, voice, and high-speed Internet 
services. And, through the technology joint venture, the companies expect to develop 
technologies that offer seamless connectivity and enhanced features and services across 
multiple platforms. By enhancing the Cable Companies’ and Verizon Wireless’s own 
products and services, the Joint Venture will compete with similar solutions that AT&T, 
Dish Network, Google, Apple, Microsoft, and others already have introduced into the 
marketplace. This, in turn, will spur other companies to respond, perpetuating a cycle of 
competitive investment and innovation. 

Third, the License Assignment and Commercial Agreements are consistent with the 
Communications Act, FCC rules, and the antitrust laws, and will promote the 
Subcommittee’s competition policies as well. What should not be lost in all the rhetoric 
is the fact that neither the License Assignment nor the Commercial Agreements will 
reduce or harm competition in any product or geographic market. Contrary to the claims 
of certain parties, the License Assignment and Commercial Agreements will not reduce 
Verizon Telecom’s or the Cable Companies’ incentives to compete vigorously against 


President Barack Obama, Unleashing the Wireless Broadband Revolution (June 28, 2010), 
available at hUps'/vvvvw. whiiehouse.gov/thc-nre.ss-ofljce/ni'c.sideniial-menioranJum-unl eashiiip-wirclus.s- 
broadband- re volution . 
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each other, will not facilitate collusion, and will not otherwise blunt or impede 
competition. The harms that have been alleged are h5T30thctical and speculative, and 
opponents of the transactions - several of which are competitors that simply fear 
increased competition ignore the benefits the transactions will bring to consumers. 
Similarly, criticisms that without these agreements, the Cable Companies would build a 
wireless network and Verizon would further expand its FiOS footprint beyond its current 
plans ignore the reality that the companies involved here made the decisions not to do so 
well before this transaction. The antitrust laws are not designed to force companies with 
fiduciary obligations to their shareholders to undertake business decisions that they have 
concluded do not make sound business sense. 

I. THE LICENSE ASSIGNMENT IS AN EFFICIENT WAY TO TRANSFER 

SPECTRUM TO A COMPANY THAT WILL USE IT TO PROVIDE 

SERVICES TO CONSUMERS. 

For many years, Comcast has believed that it needed a comprehensive wireless strategy. 

In 2005, the Cable Companies partnered with Sprint Nextel to form Pivot Wireless, a 
$200 million joint venture to develop a wireless strategy for delivering advanced wireless 
services to the companies’ customers.^ The following year, the joint venture partners 
created SpectrumCo in order “to obtain greater flexibility in developing options for more 
advanced wireless services,” including exploring the possibility of building new 
networks,’ As has been the case with many business plans, however, subsequent 
developments in the marketplace significantly altered the technological and economic 
landscape. Like everyone else, SpeetrumCo has had to adapt to this new marketplace. 

A. SpectrumCo’s Wireless Strategy. 

For nearly two decades, the concept of technological “convergence” has held out promise 
that traditional single-service networks - such as the telephone and cable networks - 
could be upgraded and re-engineered to deliver multiple communications services to 
residential customers. With convergence, providers could offer consumers a one-stop- 
shop for discounted bundles of video, voice, and Internet services, and the convenience of 
one integrated bill. Convergence and its benefits, however, would not happen overnight. 


Press Release, Comcast Corp., Sprint Nextel. Comcast. Time Warner Cable, Cox Communications 
and Advance/Newhouse Communications to Form Landmark Cable and Wireless Joint Venture (Nov. 2, 
2005). 

^ Press Release, Comcast Corp., Cable Consortium Acquires Spectrum Licenses Covering National 

Footprint (Oct. 5, 2006). The original SpectrumCo partners included Comcast, Time Warner Cable Inc., 
Cox Communications, Inc., Bright House Networks, LLC, and Sprint Nextel Corporation. In 2007, Sprint 
withdrew from SpectrumCo, and the SpectrumCo members purchased Sprint’s interest for an amount equal 
to Sprint’s capital contribution to the joint venture. In 2009, Cox withdrew from SpectrumCo, taking with 
it the share of A WS spectrum to which it was entitled under the SpectrumCo LLC agreement. Today, 
SpectrumCo is owned by Comcast (63.6 percent). Time Warner Cable (3 1 .2 percent), and Bright House 
(5.3 percent). 
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Cable companies played a leading role in driving convergence when we were the first to 
deploy a reasonably-priced residential broadband Internet service back in 1996."^ Since 
then, cable companies invested more than $185 billion to upgrade their networks to offer 
consumers broadband Internet service along with a host of other advanced services, such 
as high-definition television, video-on-demand, digital video recorders, and a residential 
voice-over-IP telephone service.^ Cable companies made these investments despite the 
high risks associated with the venture and negative predictions about the cable 
companies’ success espoused by industry leaders, market analysts, and technology 
experts.^ In the late 1990s, cable operators began to offer discounted “double play” 
bundles of video and broadband Internet services, and in the early 2000s, we began to 
offer discounted “triple play” bundles of video, Internet, and wireline voice services in 
certain markets.^ 

Not wanting to be left behind, the telephone companies began to deploy their own 
broadband Internet offerings bundled with their traditional voice services. Satellite 
providers, working with the telephone companies through agency agreements - the very 
same types of agency agreements the Cable Companies have entered into with Verizon 
Wireless - followed with their own bundles of video, voice, and broadband Internet 
service.® In 2004, telephone companies and satellite video providers, began offering 


In the mid-1990s, dial-up was the primary means by which consumers could access the Internet. 
Although ISDN and T-l services were potential alternatives at the time, they were far too costly to be a 
realistic option for most consumers. See Intelligent Network News, Citizens Group Breaks ISDN Catchy 
Apr. 15, 1992, available at LEXIS, News Library (noting that, in addition to service fees, “subscribers will 
have to shell out between $500 and S 1 ,000 for the ISDN board that will go into their personal computers”); 
FCC, Cable Servs. Bureau, Broadband Today: A Staff Report to William E Kennard, Chairman, Federal 
Communications Commission, on Industry Monitoring Sessions Convened by the Cable Services Bureau 27 
& n.73 (Oct. 13, 1999), available at http:/;’ww^w.fcc.gov/Bureaus/C a blc/Reports./T:>roadbandtodav.pdf 
(“With a price range of S300 to $3000 per month, the T1 business generated high profit margins for the 
telephone companies. Since the price point of DSL was lower, ranging from $50 to $1000 per month 
(depending on the type of DSL), the deployment of DSL service would undercut the T1 business.”). 

^ See National Cable & Telecomm. Ass’n, Cable Industry Capital Expenditures 1 996-2011, 

littp://www.ncta.conv S(at.s/lnfrxstructurcExDcnsc.asp\ (last visited Feb. 27, 2012). As a result of this 
significant investment, millions of consumers have access to affordable residential broadband service. 

* See, e.g., Brahm Eiley, Can Cable Companies Afford to Believe Their Own Internet Hype?, 

Digital Media, May 31, 1 996, available at LEXIS, News Library (“The Facts at hand would seem to 
indicate that it’s not possible to recoup the investment, much less make money on cable-based two-way 
Internet access. . . . Right now, it appears as if cable companies may run out of money before they hit the 
Internet jackpot.”). 

^ See Annual Assessment of the Status of Competition in the Market for the Delivery of Video 

Programming, Seventh Annual Report, 16 FCC Red. 1605 % 49 (2001) (“Virtually all the major MSOs 
offer Internet access via cable modems in portions of their nationwide service areas.”); id. 55 (“MSOs, 
such as Cox and AT&T, continue to deploy circuit-switched cable telephony. Others, like Cablevision and 
Comcast, are offering cable telephony on a limited basis, waiting instead for IP technology to become 
widely available before accelerating rollout of telephone services to customers.”). Not until the widespread 
deployment of cable digital voice service in 2005 and 2006 were cable companies able to replicate 
competitors’ triple-play bundle of video, Internet, and wireline voice in most markets. 

* See id. 77-79, 121 (highlighting DBS broadband Internet services and noting that telephone 
companies were marketing DBS video services); see also Annual Assessment of the Status of Competition 
in the Market for the Delivery of Video Programming, Tenth Annua! Report, 1 9 FCC Red. 1 606 1 1 1 8 
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“quadruple-play” packages of video, Internet, residential voice, and wireless services by 
entering into joint-marketing agreements to sell each others’ services in a discounted 
bundle. At the time, the Cable Companies had not developed a strategy for how we 
eould compete in a marketplace where consumers might want bundled options that 
included wireless services. The Cable Companies’ joint venture with Sprint was created 
to explore how we could change that.’® 

The hope was that the joint venture would enable Comcast and its partners to “offer 
consumers access to the expanded four element bundle ... or any combination of 
services including video, wireless voice and data services, high-speed Internet and cable 
phone service” and develop and offer new services “to customers through a combination 
of 1,600 Sprint retail stores, cable retail outlets and other third-party distributors.”” 
Although the joint venture originally contemplated that these services would be delivered 
using Sprint’s network, the FCC’s AWS auction offered the opportunity to explore the 
use of this spectrum as a means to provide wireless services and, thus, SpectrumCo was 
created. 

In September 2006, SpectrumCo was the successful bidder for 137 Advanced Wireless 
Services (“AWS”) licenses, 122 of which it holds today and 30 (because the licenses 
were partitioned) of which Cox holds. SpectrumCo purchased the AWS licenses as a 
first step in developing the capability to provide its owners’ customers with new and 
advanced wireless services. The scale, type, and business cases for such services were 
not yet determined at the time of the auction. SpectrumCo did not acquire the licenses 
with the goal of simply launching the company into a capital-intensive and competitive 
marketplace without a sound business plan, and it proceeded over the next several years 
to develop and explore potential uses of the spectrum, including: 


(2004) (“BellSouth, SBC, and Qwest have all recently announced agreements to sell DBS service as part of 
a telecommunications bundle.”). 

^ See. e.g., SBC Commumcatiom Adds New '‘Dish'* to the Menu, Launches "Quadruple Play” 

Bundle with Satellite TV. Business Wire, Mar. 3, 2004, available at 

http://finciarttcics.eom/p/ai~ticics/nn mOLIN-’is 2004 March 3/ai n3829^87/ . 

Press Release, Comcast Corp., supra note 2. 
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• Clearing Incumbent Microwave Links from the AWS Spectrum. SpectrumCo 
identified more than 500 incumbent microwave links that would need to be 
cleared in order to deploy services using the spectrum.*^ SpectrumCo spent more 
than $20 million to clear or confirm the clearance of these microwave links. 

• Testing 4G Technologies and Equipment for Use with the A fVS Spectrum. At 
the time of the AWS auction, there was no AWS equipment available to auction 
winners. Between 2007 and 2009, SpectrumCo created and operated an AWS 4G 
technology test bed in King of Prussia, Pennsylvania to evaluate the three leading 
4G technology candidates at that time; WiMAX, Ultra Mobile Broadband, and 
Long Term Evolution (“LTE”).*'' SpectrumCo subjected each 4G technology to a 
set of live, operational tests that included installing transmission equipment at 
several outdoor cell sites and testing prototype handsets with each 4G technology 
at three fixed locations and on a 12-mile drive route.'^ After the King of Prussia 
tests, SpectrumCo collaborated with Nortel on LTE testing in the AWS band and 
obtained performance data from the multi-site LTE system at Nortel’s Ottawa, 
Canada research and development facility. The Nortel data reinforced 
SpectrumCo’s conclusion that LTE was the optimal technology for use in the 
AWS band.'* 

• Facilitating the Testing of Equipment for Use with the A WS Spectrum. 
SpectrumCo also leased spectrum to original equipment manufacturers, including 


See Verizon Wireless-SpectnimCo Application Form 603, WT Docket No. 12-4, Ex. 4 3 (Dec. 
16, 201 1) (Declaration of Robert Pick) (“Pick Decl.”), available at 

http://’transition.fcc.^^ov/transaction.''vcri7onvvirclcss-spcctmmcocox.hnnl : see also Service Rules for 
Advanced Wireless Services in the 1.7 GHz and 2. 1 GHz Bands, Report & Order, IS FCC Red. 25,162 ^ 70 
(2003). The Commission established an initial license term of 15 years for licensees in the AWS-l band, 
agreeing with commenters that argued that the need to clear the band and relocate incumbents warranted a 
longer-than-usual initial license term: 

AT&T Wireless, Cingular, CTIA, Ericsson, RCA, and Verizon Wireless argue that given the 
relocation and band clearance issues associated with these bands, it makes sense to adjust our 
usual ten-year license term. We agree with these commenters that the circumstances surrounding 
the future development and deployment of services in these bands warrant an initial license term 
longer than 10 years in order to encourage the investment necessary to develop these bands. 

Id.; see also Letter from James A. Assey, Executive Vice President, NCTA, to The Honorable Jay 
Rockefeller, et al. (Mar. 3, 2011) (“With respect to the AWS spectrum held by several cable companies, it 
is well-understood that it will take years to clear that spectrum of incumbent licensees and build out an 
advanced broadband wireless network.’’), 

fe Pick Decl. 11 3. 

Leading wireless equipment manufacturers, including Alcatel Lucent, Qualcomm, and Huawei 
participated with SpectrumCo in the King of Prussia tests. 

See Pick Decl. % 5. 

See id 11 8. 
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Qualcomm, Nokia, and Samsung, to test devices for use in the AWS band.'^ 

These leasing activities further facilitated the development of the AWS spectrum. 

• Exploring Alternative Scenarios for Use of the AWS Spectrum. Even while 
these technical efforts were underway, SpectrumCo investigated alternative ways 
that its owners might use the AWS spectrum to provide their customers with 
advanced wireless services. For example, SpectrumCo entered into business 
arrangements with two nationwide wireless companies, Sprint and Clearwire; for 
a variety of reasons, those arrangements ultimately were not successful. 
SpectrumCo also considered other acquisitions, joint ventures, and network 
sharing arrangements with other wireless companies,'* but concluded, for a 
variety of reasons, that each had significant limitations and would not provide a 
comprehensive and viable long-term wireless solution. 

SpectrumCo expended substantial resources investigating these options and “did 
everything a reasonably diligent new entrant AWS licensee might be expected to do 
within the first third of its license term and took meaningful steps to develop, use, and 
identify long-term business plans for the spectrum.”'^ SpectrumCo concluded that the 
costs and risks of building a wireless network were substantial and had increased greatly 
since it had acquired the licenses; depending upon how such a network was deployed, the 
cost would be at least $10-11 billion with a very uncertain business outcome.^*^ 

SpectrumCo also concluded that, although 20 MHz of AWS spectrum might be sufficient 
to initially deploy a wireless network, if it were successful in attracting a significant 
number of customers, it ultimately would have to incur further costs to acquire additional 
spectrum to serve those customers and meet their increasing demand for mobile 
services.^' Since SpectrumCo acquired the AWS spectrum, consumer demand for 
wireless broadband services has exploded. In June 2007, just seven months after 
SpectrumCo acquired the AWS licenses, the first iPhone became available to consumers, 

See id. H 9. 

'* Seeid'i\(,. 

See Verizon Wireless, et al. Joint Opposition to Petitions to Deny and Comments, WT Docket No. 
12-4, Ex. .1, at 171135 (Mar. 2, 20121 (Declaration of David E. Borth) (“Borth Decl.”). 

“ SeePickDecl. f 11. 

See Verizon Wireless-SpectramCo Application Form 603, WT Docket No. 12-4, Ex. 1, at 21-22 
(Dec. 16, 2011) (“Public Interest Statement”), <7/ 

http://tranvsition.rcc.gov7transaction/verizonvvireiess-spectrumcocox.htm{ : see also Pick Decl, f 12 
(“SpectrumCo recognized that consumers’ appetite for data rich and spectrum intensive services is growing 
rapidly and believed that this dynamic would continue for the foreseeable future.”); Borth Decl. at 24 T| 48 
(“SpectrumCo reasonably determined that 20 MHz of AWS spectrum was not enough to fulfill the long- 
term business plans of its owners . . . .”). As the FCC has acknowledged, other industry players have 
reached the same conclusion: “operators, regulators and others have attempted to forecast the amount of 
spectrum that will be needed. Given cuirent trends and ftiture uncertainty, virtually all the major players in 
the wireless industry have stated on the record that more spectrum is needed. Estimates range from 40 to 
1 50 megahertz per operator." FCC, Connecting America: The National Broadband Plan 84 (20 1 0) 
{'“'National Broadband Plan") (citations omitted; emphasis in original), available al 
htip:.7dmviiioad.broadband.gov.^plan/nationai-broadband-plan.p df. 
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with the iPad following in 2010.’^ The first Android-powered phone became 
commercially available in late 2008,^^ As the President’s Council of Economic Advisors 
reported just last month, “Thanks to the proliferation of mobile devices with wireless 
internet access, along with the growth of media-rich consumer applications, the volume 
of data traffic traveling over the wireless networks has been exploding.”^"' And this 
growth is expected to increase significantly more in the years to come.^^ In short, “[t]he 
surge in wireless data traffic has caused a ‘spectrum crunch”’ that all wireless providers, 
regardless of their current spectrum assets, arc experiencing.^* 

Moreover, as wireless broadband usage has expanded, speed has become an increasingly 
important end-user consideration, as well as a differentiator among wireless competitors, 
as is reflected in the frequent advertising touting mobile providers’ speeds.^^ As one 
analyst recently noted about the release of the new 4G-equipped iPad, “‘This is the 
device people want. They want the fastest speed. Speed and spectrum capacity are 
directly related, and high-speed services demand substantial bandwidth. To meet this 
increasing demand, SpectrumCo would have had to acquire significantly more spectrum 
- and incur substantial costs to provision and build the network.^^ Acquiring more 
spectrum, however, would have increased the cost of deploying the service; but just as 
importantly, it was unclear when additional spectrum licenses would be available.^" 


See Press Release, Apple, iPhone Premieres This Friday Night at Apple Retail Stores (June 28, 
2007), available at l'ittp:/.%ww.ar>plc,com/r)r/librarv/2007/06/28iPhunc-Prcmicrcs-'riii5-Priclav-Night-al- 
Apple-Relail-Storc.s.html : Press Release, Apple, Apple Launches iPad (Jan. 27, 2010), available at 
httt):/.'www.apole.eonv'pr.Oibrar\', 201 0'0 1/27 Annlc-Launchcs-iPaO.hunl . 

See Google, The First Android-Powered Phone (Sept. 23, 2008), 
httn://googleblot;.bloitsnol.corn/2008.'00 firsl-aiidroid-nowercd-phonc.himl . 

^ Council of Economic Advisers, Executive Office of the President, The Economic Benefits of New 
Spectrum for Wireless Broadband 1 (Feb. 20X2) (“President’s Council of Economic Advisers Report), 
available at hltn:.7w\vw.whiteliouse.gov/silcsj'defaulffiles'cea spectrum report 2-2 1 -20 1 2.ndf . In fact, the 
"number of mobile wireless connections in the U.S. (with speeds over 200 kilobits per second) grew by 
over 160% from the end of 2008 through June 2010, while the average data used per line increased almost 
fivefold from the first quarter of 2009 through the second quarter of 2010.” Id. at 3. 

See National Broadband Plan at 85 ("As smartphones, laptops, and other devices become 
increasingly integral to consumers’ mobile experiences, mobile data demand is expected to grow between 
25 and 50 times current levels within 5 years.’’). “Cisco projects that mobile data traffic in the U.S. will 
increase by a factor of 20 between 2010 and 2015.” President's Council of Economic Advisers Report at 5. 

President 's Council of Economic Advisers Report Executive Summary. 

High-.speed network access is critical for applications that require high responsiveness, like two- 
way video communications- 

Poomima Gupta & Sinead Carew, Apple’s Next iPad May be a 4G Game Changer, Reuters, 

Mar. 6, 20 1 2, available at httD.v7wwwM'cuters.com'article/2012/03/07/us-apnle-ipad- 
idUSTRR82S0VVJ201 20307 (quoting UBS analyst John Hodulik). 

” See Borth Deck 37-47. 

* Historically, it has taken the FCC 6-13 years to make new spectrum available. Omnibus 
Broadband Initiative, FCC, Mobile Broadband: The Benefits of Additional Spectrum, FCC Staff Technical 
Paper No. 6, at 26 (Oct. 2010), available at httpr.’ytransition.fcc.srov/Dailv Releases/Dai iv Busine,s.s/ 

20 1 0/d h 1 02 i ■'’DOC-302324 . A 1 .pdf : see also National Broadband Plan at 79 & Exhibit 5-C. 
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In the end, SpectrumCo found that the substantial costs associated with construction of a 
wireless network, the lack of a reasonable guarantee of a return on the investment, and 
the risks associated with becoming an additional facilities-based competitor in the highly 
competitive wireless marketplace did not make business sense and could not be 
justified.^' Accordingly, SpectrumCo explored other options with almost every 
participant in the wireless industry, including the sale of the spectrum to other companies 
and acquisitions, joint ventures, and network sharing arrangements with other wireless 
companies. Ultimately, SpectrumCo was not able to reach agreements or find solutions - 
sometimes because SpectrumCo decided not to pursue the transaction, and other times 
because the other party decided not to pursue it - that made as much sense as selling the 
spectrum to Verizon Wireless.^^ 

B. SpectnimCo’s Decision to Sell the AWS Spectrum to Verizon 
Wireless. 

After many months of negotiations, on December 16, 201 1, Verizon Wireless and the 
Cable Companies filed with the FCC applications to assign the SpectrumCo AWS 
licenses to Verizon Wireless. The applications included a detailed Public Interest 
Statement and declarations explaining the specifics of the transaction and why approval 
would benefit consumers, enhance competition, and promote the public interest. The 
FCC put the applications on public notice on January 19, 2012, and set a pleading cycle 
for petitions to deny, oppositions, and replies that (as recently extended) will be 
completed on March 26, 2012. Although there were a number of comments and petitions 
to deny filed in response, none of the parties opposing the assignment of the licenses 
offered a convincing or rational reason, let alone any evidence, why the applications 
should be denied. In addition to filing the applications at the FCC, Verizon Wireless and 
the Cable Companies submitted the License Assignment and the Commercial 
Agreements to the DoJ for it to review.^'* The companies subsequently submitted the 
Commercial Agreements to the FCC for review in the license assignment proceeding as 
well, subject to protective orders to protect confidential commercial information. The 
License Assignment and Commercial Agreements, therefore, are being thoroughly 
reviewed by the responsible agencies. 

Selling the AWS licenses to Verizon Wireless is the most efficient and expeditious way 
to put the spectrum to use for the benefit of consumers. Verizon Wireless is rapidly 
deploying the first national 4G LTE wireless network. Yet, despite the spectral 


See Pick Deck 11-1 5. Cox actually constructed a facilities-based network in two markets, but 
decommissioned its network after it became clear that it would be unable to deploy its services “without 
sustaining unacceptably large losses.” Verizon Wireless, et al. Joint Opposition to Petitions to Deny and 
Comments, WT Docket No. 12-4, Ex. 6, at 13 (Mar. 2, 2012) (“Commercial Agreements Addendum”). 

&£ Pick Deck H 16. 

Verizon Wireless and Cox Communications filed the application to assign Cox’s licenses on 
December 21,2011. 

The parties have filed and produced hundreds of thousands of documents with the DoJ and have 
had cooperative discussions with the DoJ economists and staff to explain the pro-competitive and pro- 
consumer effects of the Commercial Agreements. 
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efficiencies and enhanced throughput provided by 4G LTE technology, accelerating 
demand for wireless broadband services will outpace the company’s available spectrum 
capacity. The AWS spectrum will allow Verizon Wireless to supplement the spectrum it 
currently uses to provide 4G LTE service, and by doing so will alleviate spectrum 
constraints that otherwise could affect service; Verizon Wireless predicts that service 
could be affected in some areas as early as 2013 and in many others by 2015.^^ 

The License Assignment will promote the government’s objective of putting more 
spectrum to use delivering wireless broadband. As the President and other policymakers 
have explained, “[ejxpanded wireless broadband access will trigger the creation of 
innovative new businesses, provide cost-effective connections in rural areas, increase 
productivity, improve public safety, and allow for the development of mobile 
telemedicine, telework, distance learning, and other new applications that will transform 
American lives.”^^ “[I]f wireless data traffic is constrained by shortages of available 
spectmm, the potential for wireless broadband to generate substantial economic benefits 
by serving as a platform for innovation will be severely limited.”^^ 

The FCC has recognized that the most efficient way to put more spectrum to use 
delivering wireless broadband is to “permit spectrum to flow more freely among users 
and uses in response to economic demand.”^ Verizon Wireless is in a position where it 
can make efficient and effective use of the AWS spectrum in the very near future, 
whereas the Cable Companies are not in the same position and cannot make a business 
case for using the spectrum to build a new wireless network. The assignment of the 
licenses will ensure that Verizon Wireless will continue to offer innovative, fast, and 
high-capacity data and voice services - services that are very highly valued and 
increasingly demanded by consumers. And, as explained in detail below, selling the 
AWS licenses to Verizon Wireless to efficiently deploy services to consumers does not 
raise any competitive concerns.” 


^ Verizon Wireless, et al. Joint Opposition to Petitions to Deny and Comments, WT Docket No. 12- 
4, Ex. 2 H 3 (Mar. 2, 2012). 

President Barack Obama, Unleashing the Wireless Broadband Revolution (June 28, 2010), 
available at hltp:,//wvvvv.whitehouse.gov/lhe-prcss-office/pfcsulcntial-incmorancium-unleashing-vvii'eless- 
broadband-re volulion : see President ’s Council of Economic Advisors Report at 7 (“With access to 
sufficient spectrum, wireless broadband has the potential to transform many different areas of the American 
economy, as new wireless technologies give new capabilities to consumers, businesses, and the public 
sector.”); id. at Executive Summary (“Like other information and communication technologies that have 
transformed the economy in the past, the spread of wireless broadband is likely to increase the rate of 
grow^th in per capita income; spur economic activity through new business investment; and support many 
new high-quality jobs.”). 

President 's Council of Economic Advisers Report at 7. 

Fostering Innovation and Investment in the Wireless Communications Market: A National 
Broadband Plan for Our Future., Notice of Inquiry, 24 FCC Red. 1 1322 1 33 n.27 (2009); see also 
Promoting Efficient Use of Spectrum Through Elimination of Barriers to the Development of Secondary 
Markets, Second Report & Order, Order on Reconsideration, & Second FNPRM, 19 FCC Red. 17503, 
17505 H I (Sept. 2, 2004); Public interest Statement at 16-19. 

See infra Section Ill.B.; see also Public interest Statement at 19-33. 
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At the same time, the Cable Companies’ need for a wireless solution remained a priority 
so that we eould eompete and deliver the services our customers wanted. As described in 
the next section, wc have found that solution in the form of a series of Commercial 
Agreements with Verizon Wireless that will produce significant benefits for consumers 
without diminishing competition. 

II. THE COMMERCIAL AGREEMENTS WILL BENEFIT CONSUMERS, 

PROMOTE COMPETITION, AND ACCELERATE INNOVATION IN 

THE BROADBAND MARKETPLACE. 

The Reseller Agreements provided the Cable Companies with a long-term wireless 
strategy for developing and marketing their own branded wireless services, one that may 
provide more flexibility and potential upside for the Cable Companies, consumers, and 
competition. The Innovation Technology Joint Venture Agreement offered the 
opportunity to combine the wired expertise of the Cable Companies with the wireless 
expertise of Verizon Wireless to research and develop technology and intellectual 
property that would integrate wired video, voice, and high-speed data services with 
wireless technologies and would compete with integrated marketplace solutions being 
offered by others. Finally, the Agency Agreements gave the Cable Companies a short- 
term solution that provides them a path to quickly and efficiently offer wireless services 
and to compete with other marketplace providers’ multiproduct bundles. These 
Commercial Agreements will benefit consumers and competition and lead to expanded 
choice; improved quality; technological innovation and integration; and increased 
efficiency for consumers.’*® 

A. The Commercial Agreements Offer Significant Consumer Benefits. 

1. The Reseller Agreements 

The Reseller Agreements allow the Cable Companies to elect, beginning in 2016, to sell 
individually-branded wireless services using the Verizon Wireless network, marketed at 
prices and in packages determined by each Cable Company. Customers who purchase 
these services would be the customers of the Cable Company that sold them the services 
and not Verizon Wireless, These types of agreements, called Mobile Virtual Network 
Operator (“MVNO”) agreements, enable companies that do not have their own wireless 
networks to develop and market their own branded wireless service offerings to attract 
customers and are common in the industry (at last count, there were over 50 according to 
the FCC).'" 

For example, in exehange for a per unit fee (e.g., per minute of use or gigabyte of use), 
the Reseller Agreements would allow Comcast to combine its existing infrastructure, 


See Commercial Agreements Addendum at 1-4, 16-19. 

Imptementation of Section 6002(h) of the Omnibus Budget Reconciliation Act of 1993 Annual 
Report and Analysis of Competitive Market Conditions with Respect to Mobile Wireless, Including 
Commercial Mobile Services, Fifteenth Report, 26 FCC Red. 9664, app. C, Table C-6 (201 1) C Fifteenth 
Wireless ReporC). 
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cutting-edge intellectual property and technology, branding and marketing expertise, and 
back-office support with Verizon Wireless’s sophisticated, high-speed wireless network 
to create a highly desirable, differentiated Comcast wireless service offering. Under 
these mutually-beneficial, marketplace-negotiated agreements, consumers would be the 
clear winners from this additional competition in the wireless marketplace. 

The Reseller Agreements also would equip each Cable Company with the ability to offer 
an even more attractive suite of four compelling products than we can offer under the 
Agency Agreements. Comcast, for example, would be able to sell its own Comcast- 
branded wireless service as part of a bundle of services with at least one of its video, 
voice, or high-speed Internet products.''^ 

The FCC has observed that “MVNOs often increase the range of services offered ... by 
targeting certain market segments, including segments previously not served by the 
hosting facilities-based provider,” and that MVNOs often offer industry-leading pricing 
packages.’’^ Not only do they tend to serve underserved consumer segments, but they 
also expand consumer choice over wireless bundles, and more fully and efficiently 
employ spectrum and other network infrastructure. In addition, MVNOs increasingly 
have the ability to provide their subscribers access to feature-laden and heavily- 
demanded devices."'^ 

A growing number of consumers perceive real value in MVNO offerings and view 
MVNOs as substitutes for facilities-based carriers. For example: 

• Although the third quarter of 201 1 was a difficult period for many wireless 
carriers, TracFone, a subsidiary of America Movil that operates as an MVNO in 
the United States, added 5 15,000 subscribers, an increase of 15.7 percent over the 
previous year, bringing the eompany’s total subscribers to 19.3 million.''^ 


See Commercial Agreements Addendum at 4. 

Fifteenth Wireless Report ^ 33; see id. ^ 96 (noting that TracFone is “generally regarded as the 
leader in the low-end prepaid niche”). “In particular, independent resellers and MVNOs may be able to 
undercut the market leaders and thereby provide an additional constraint on coordinated interaction in 
markets which have the potential to be dominated by the two or three largest carriers.” Applications of 
Cellco P’ship d/b/a Verizon Wireless and ATdcT, Inc.., Memorandum Op. & Order and Declaratory Ruling, 
25 FCC Red. 10985 36 (2010); Applications of AT&T Inc. and Centennial Communications Corp., 
Memorandum Opinion & Order, 24 FCC Red. 1 39 1 5 ^ 45 (2009); Applications of Nextel Communications, 
Inc. and Sprint Corp., Memorandum Op. & Order, 20 FCC Red. 13967 88 (2005). 

For example, TracFone recently released its first Android-based smartphone through its Straight 
Talk brand. See Chris Bums, Samsung Galaxy Precedent Makes Off-Contract Android Ultra Cheapo 
SlashGear, Aug. 20, 201 \ , available at http:.7www.slashgcar.conFsamsung-«a{axv-Drcceclent-make.s-ofY- 
contract-android'Ultra-cheap-20 173260/ . News reports also have indicated that Sprint’s “flagship 
smartphones” may soon become available through its prepaid and wholesale partners. See Roger Cheng, 
Could Sprinfs Galaxy S II become a prepaid phone?,, CNET News, Nov. 2, 20 1 1 , available at 
hUD://news.cncLco!n./830 1-1035 3-201 2911 5-94/could-spnnts-galaxv-s-ii-bccomc-a-i')rcnaid-phonc7 . 

America Movil, S.A.B. De C.V., SEC Form 6-IC, at 15 (Nov. 7, 201 1). 
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• Another MVNO, Virgin Mobile USA (“Virgin Mobile”), became so popular 
reselling Sprint Nextel’s service that Sprint Nextel acquired the MVNO in 2009.'*^’ 
Virgin Mobile continues to be a successful player in the pre-paid mobile wireless 
marketplace and has had particular success attracting younger subscribers."'^ 

The government consistently has acknowledged the benefits that resellers can provide to 
consumers and has never insisted on pre-approving such agreements. In fact, it has 
encouraged - and even compelled - them. And the FCC has reported the existence of 
more than 50 reseller agreements in the wireless space.""* 

The Reseller Agreements offer the possibility for even greater benefits for consumers. 
Unlike prior MVNO providers (which offered solely wireless products), the Cable 
Companies have the ability to combine wireless services with wired services to create 
attractive bundles on a large scale for consumers. 

In short, the Reseller Agreements will enable the Cable Companies to create and offer 
their own branded wireless services to their eustomers in direct competition with all other 
existing wireless providers. The result will be that over 30 million current cable 
customers and tens of millions of other consumers will have another option for how they 
get their wireless services. More significantly, Comcast and the other Cable Companies 
will be able to develop their own sophisticated suite of wireless products and services 
that, like their other products and services, will be at the vanguard of technology, 
convenience, and functionality and of a quality and reliability that the Cable Companies’ 
customers have come to expect. And the Reseller Agreements will enable Comcast to 
provide its own, unique competitive wireless and multiproduct alternatives. 

2. The Innovation Technology Joint Venture Agreement 

The Innovation Technology Joint Venture Agreement formed a new limited liability 
company (the “Innovation Technology Joint Venture” or “Joint Venture”) for the purpose 
of developing technology and intellectual property to create innovative and compelling 
new products that compete with the integrated wired and wireless solutions developed by 
AT&T, Dish Network, Google, Microsoft, Apple, and others."*^ The Joint Venture will 
increase competition and benefit consumers by allowing Verizon Wireless and the Cable 
Companies to develop next-generation technologies that will enhance consumers’ 
communications and media services.^* 


See Sprint Acquires Virgin Mobile USA, Seeking Alpha, Nov, 25, 2009, available at 
httoi.Aeekingalpha.com/article.'l 75-t78-spiinl-acqiiire.s-virgin-mohile-u.<a . Virgin Mobile had 5.2 million 
subscribers at the time of its acquisition by Sprint Nextel. 

See Peter Svensson, Sprint Overhauls Virgin Mobile, Includes Data, Associated Press, May 6, 
2010, available at http:.7wwvv.m-snbc.msn.com'id/36998575/nVtechnok)}rv and scicnce-wireic.ss/bsurint" 
o vcrhaul.s-virgin-iriobilc-includes-dal a/. 

See Fifteenth Wireless Report app. C, Table C-6. 

* See Commercial Agreements Addendum at 4. 

* See id. 
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The Joint Venture will allow Verizon Wireless to use its wireless expertise and the Cable 
Companies to use their wired network expertise to collaborate in developing next- 
generation technologies that will significantly enhance consumers’ communications and 
media experiences.^ For example, the Joint Venture will explore technology 
developments that allow consumers’ devices to seamlessly transition between WiFi and 
mobile wireless networks. This would allow consumers to experience optimal data 
transfer speeds and enhanced mobility, while also reducing demands on heavily stressed 
mobile wireless networks. The Joint Venture also will explore ways to provide feature- 
rich video content on consumers’ mobile devices. And the companies will work to 
integrate services like voice mail, caller ID, and contact lists across home and wireless 
phones, while also enabling seamless access to content like photos, videos, and music, on 
both home televisions and mobile devices. 

By enabling this cross fertilization, the Joint Venture will spur innovation and new 
technology, increase consmner choice and competition, and reduce transaction costs. 
Congress and the federal antitrust agencies have long recognized that research and 
development collaborations like the Joint Venture are procompetitive.*^ As the DoJ and 
FTC have explained; “an R&D collaboration may enable participants more quickly or 
more efficiently to research and develop new or improved goods, services, or product 
processes.”^^ In fact, the DOJ has repeatedly endorsed the procompetitive benefits of 
R&D joint ventures in multiple industries, including the communications and media 
industries.^'' And we are not aware of any government challenge to an R&D joint venture 
in the wireline or wireless space. Thousands of R&D joint ventures have filed 
notifications with the Justice Department and FTC under the National Cooperative 


See Tech. Policy Inst. Comments, WT Docket No. 12-4, at 18 (Feb. 21,2012) (“[W]ireless and 
wireline operators working together may be more likely to make breakthroughs in creating technological 

complementarities across the two technologies It is plausible that working together the companies 

will make advances they would not have made otherwise.”). 

For example, to ensure that the antitrust laws do not inappropriately deter procompetitive R&D 
joint ventures. Congress adopted the National Cooperative Research Act of 1984, which provides that such 
ventures are not illegal per se and are subject to only single damages (rather than the usual treble damages) 
in antitrust lawsuits. See Pub. L. No. 98-462, 98 Stat. 1815 (1984). The goals of the Act are even more 
pertinent today, where “[tjhe single most vibrant part of (the] economy is the communications sector” 
which has “generate[d] almost a half million Jobs, while the rest of the economy has stagnated.” 
Progressive Policy Inst. Comments, WT Docket No. 12-4, at 1 (Feb. 21, 2012) (citing Michael Mandcl, 
Where the Jobs Are: The App Economy, TechNel, Feb, 7, 2012, available at htlD://wwtv.teclinet.org/wp- 
contcnt/'UDload.s/20 1 2/02/'TcchNct-.App-F, conomv-Job.s-Studv.pdf ). 

Dep’t of Justice & FTC, Antitrust Guidelines for Collaboration Among Competitors 14, § 3.31 (a) 
(2000). Although the Guidelines also note that such collaborations can increase market power or facilitate 
its exercise by limiting independent decisionmaking or combining control over competitively significant 
assets or a participant’s individual competitive R&D efforts, the Innovation Technology Joint Venture docs 
not limit decisionmaking or combine control over assets or R&D efforts. 

See Commercial Agreements Addendum at 19. 
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Research and Production Act of 1993 (“NCRPA”),'^^ including a number researching and 
developing wireless technologies. 

Those procompetitive benefits will be present here as well. By enhancing the Cable 
Companies’ and Verizon Wireless’s own products and services, the Joint Venture will 
likely spur other companies - satellite providers, teleos, cable operators, wireless 
providers, and technology companies - to develop their own competing technologies. In 
the end, consumers will benefit from this sort of investment and innovation, as they will 
be able to enjoy more and better products that work across wired and wireless platforms. 

3. The Agency Agreements 

The Agency Agreements authorize Verizon Wireless and each of the Cable Companies to 
act as sales agents for the other company’s services. The Cable Companies are 
authorized to sell Verizon Wireless services to consumers within their cable network 
footprints through various sales channels (e.g., websites and telesales) but under service 
and rate plans established by Verizon Wireless. Each Cable Company receives a one- 
time commission for each Verizon Wireless sale it makes, but all customers that 
subscribe to Verizon Wireless service through one of the Cable Companies will become 
wireless customers of Verizon Wireless (not the Cable Company that signed up the 
eustomer). 

Similarly, Verizon Wireless is authorized to sell each of the Cable Companies’ video, 
digital voice, and high-speed Internet services to customers within the companies’ 
respective footprints through Verizon Wireless’s sales channels (e.g., retail stores, 
websites, and telesales), but under service and rate plans established by each Cable 
Company. Verizon Wireless receives a one-time commission for the sale, but all 
customers who sign up for a Cable Company’s service through Verizon Wireless become 
customers of the Cable Company (not Verizon Wireless). 

The Agency Agreements provide the Cable Companies and Verizon Wireless with a 
quick and efficient path to offer wireless and wired services individually and in 
multiproduct bundles that compete against the offerings of companies such as AT&T, 
DIRECTV, Dish Network, CenturyLink, and others, which already offer bundles of 
wireless and wired services to consumers.’* The FCC has acknowledged the consumer 
benefits of multiproduct bundles,’^ and the Agency Agreements will enable the Cable 


Joint ventures that file notifications under the NCRPA, 15 U.S.C. §§ 4301-4306, are entitled to 
certain protections under the Act. Notifications are filed with the Justice Department and PTC and then 
published in the Federal Register. See Dep’t of Justice, Filing a Notification Under the NCRPA , 
httn://wvvw.ius t icc.gov/atr/public/guidolines<'ncrna.html (last visited Mar. 16, 2012). 

See Commercial Agreements Addendum at 3 (“Today, AT&T, DIRECTV, Dish Network, 
CenturyLink, and others offer multi-product bundles. The Commercial Agreements allow the MSOs and 
Verizon Wireless to respond to this competition with a top-notch suite of products of their own.”). 

See, e.g . , Annual Assessment of the Status of Competition in the Market for the Oeliveiy of Video 
Programming, Thirteenth Annual Report, 24 FCC Red. 542 1 70 (2009) (“Cable companies are combining 
video, high-speed Internet, and telephone services into bundles of two or three products and offering them 
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Companies and Verizon Wireless each to offer the benefits of these bundles to tens of 
millions of consumers.^* Consumers will continue to have the same number of choices 
among video, broadband, wired voice, and wireless service providers as they do now, but 
they will have additional options for how, where, and when they subscribe to 
multiproduct bundles. 

These Agency Agreements are market standard agreements, comparable to the literally 
thousands of agency agreements already in place in the wireless marketplace, 

Comcast and Verizon Wireless already have initiated the Agency Agreements in several 
markets and are providing these benefits to consumers in those markets today.^^ In their 
initial implementation, Comcast and Verizon Wireless are offering qualifying customers 
who subscribe to both companies’ services up to $300 on a prepaid debit card, which can 
be used for anything they want, including to cover the price of a new smart phone or 
tablet.^” We expect that the Agency Agreements will result in other financial benefits 
and product offers going forward. 

Importantly, as explained in more detail below, these benefits are being achieved without 
any loss of competition - all the parties that previously provided voice, video, broadband, 
and wireless services continue to do so. In fact, consumers in the markets where the 
Agency Agreements have been initiated now have new options - to order Verizon 
Wireless’s services from Comcast and to order Comcast’s services from Verizon 
Wireless. And, by enabling Verizon Wireless and each Cable Company to offer more 
attractive packages and pricing incentives to their subscribers, the Agency Agreements, 
in turn, will likely incent competitors to respond with their own pro-consumer offerings.^' 

B. The Commercial Agreements Will Not Reduce or Harm Competition. 

The Commercial Agreements do not involve the acquisition of any competitor or any 
merger with a rival. There is no acquisition of customers or of ongoing business 
operations. Rather, the Commercial Agreements are commonplace, industry-standard 
reseller, technology development, and agency agreements that provide substantial 
consumer benefits and are prevalent throughout the communications marketplace. 

Claims to the contrary — including by some competitors — appear to be motivated in part 
by certain parties’ desire to have the AWS licenses for themselves or their concern that 
the License Assignment and Commercial Agreements will increase competition in the 


at discounted introductory prices and/or savings on long-term prices, when compared with the price of 
buying each service separately.”). 

See Commercial Agreements Addendum at 3. 

See, e.g.. Press Release, Comcast Corp., Verizon Wireless and Comcast Team Up in Seattle to 
Deliver to Consumers the Best Video Entertainment, Communications and Internet Experiences at Home 
and Away (Jan. 17, 2012), available at 

hlto:iyw ww. comcast.c om/a bo»l/[)res.sr elc ase/nrc,ssrclcasedetail.ashx?SCRcdirecf”truc&PRlD-l 144 . 

“ See id. 

See Commercial Agreements Addendum at 3 (“This, in turn, will prompt competitive responses 
from other providers, all of which advances consumer welfare.”). 
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marketplace and require them to respond accordingly. The antitrust laws and competition 
policy, however, are designed to protect competition, not to insulate competitors from 
having to respond to competition.*^ 

1. The Commercial Agreements Are Similar to Other 
Marketplace Arrangements. 

As noted above, Comcast and Verizon Wireless already have initiated certain of the 
Commercial Agreements in some markets. The launch of these agreements already has 
demonstrated that the benefits to consumers are achieved with no detrimental change to 
the marketplace - all the parties that previously provided voice, video, broadband, and 
wireless services continue to do so. No outlets for buying these services were eliminated. 
All that happened was that consumers now have new options - to order Verizon 
Wireless’s services from Comcast, and to order Comcast’s services through Verizon 
Wireless - for purchasing their services individually or as part of a new discounted 
bundle of services (with additional sign-up incentives) that gives consumers an 
alternative to existing multiproduct options already offered in those markets. 

There are no barriers to entry here. Other providers of communications services can 
enter into similar arrangements - and have done so. For example, with respect to 
MVNOs, in its most recent Wireless Competition Report, the FCC identified more than 
50 MVNOs in the marketplace today.*^ And just last week, Clearwire and Leap Wireless 
signed a new reseller agreement for Leap to offer its Cricket service over Clearwire’s 
LTE network.*^ 

With respect to agency agreements, there are thousands of agency agreements in the 
wireless marketplace. In fact, just in the last year, several of our competitors have signed 
similar agreements: 

• Frontier Communications and AT&T Mobility announced a three-year agency 
agreement on November 15, 201 1 that enables Frontier to offer customers access 
to AT&T smartphones and the AT&T mobile broadband network bundled with 
Frontier’s broadband Internet, voice, and satellite TV services, all on a single bill 
from Frontier.** 


See, e.g., Brunswick Corj?. v, Pueblo Bowl-O-Mat, fnc.y 429 U.S. 477, 487 (1977); Cargill, Inc. v. 
Monfort of Colo., Inc., 479 U.S. 104, 1 17 (1986); Applications of OTI Corp,. and Its Shareholders, 
Transferors, and MCI Communications Corp., and MCI/OTJ Corp., Transferees, Order, 6 FCC Red. 161 1 
H 13 (Common Carrier Bureau 1991) (quoting Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962)). 

Fifteenth Wireless Report app. C, Table C-6. 

^ See Scott Moritz, Clearwire Wins “Milestone*’ Wireless Contract with Leap, Bloomberg 
Businessweek, Mar. 14, 2012, available at http://w\v^v.businesswcck.com/ncwy2() 1 2- 03- 1 4/ciear\vire- 
wins-contract-to-provtdc-netvvork-for-leap-s-4g-scrvicc . 

See Press Release, Frontier Communications Corp., Frontier Communications Teams with AT&T 
to Offer Wireless Voice and Data Products (Nov. 15, 201 1), available at hUp:.7p 
!r.neCDhoenix,/lilml?c^^ ^ 66508&p~irol-new'S.Articie&l[>=163Q726&highiight^ . 
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• AT&T and DIRECTV signed a three-year commercial agreement on November 3, 
20 1 1 through which both companies are able to offer customers a quadruple-play 
bundle of AT&T/DIRECTV video service and AT&T broadband, home phone, 
and wireless voice services, as well as bundled discounts.*^ 

• CenturyLink and Verizon Wireless announced an agreement on February 1 5, 
2011, under which CenturyLink became an authorized agent of Verizon Wireless 
and can offer customers Verizon Wireless service with CenturyLink’s High- 
Speed Internet, unlimited local and long distance, and television services.*^ 
(Qwest, which CenturyLink acquired in 201 1, entered into a similar agreement 
with Verizon Wireless in 2008,/* 

Reseller and agency agreements have been routine in the marketplace throughout the past 
decade. For example, the FCC has identified MVNOs as competitors in the wireless 
marketplace since 2002.*^ And with respect to agency agreements, our competitors 
entered into their own agency agreements to offer multiproduct bundles of services nearly 
ten years ago: 

• In 2003, SBC (now AT&T) announced plans to offer a co-branded service with 
EchoStar Communications, called the “SBC Dish Network,” to homes in its 
footprint as part of a package of local, long-distance, wireless, and DSL services. 
The agreement allowed SBC to manage customer relationships, and SBC invested 


See Press Release, DIRECTV, Inc., AT&T and DIRECTV Sign Three-Year Extension Agreement 
to Deliver AT&T /DIRECTV to AT&T Customers (Nov. 3, 2011), available at 
htlp://investor.jirectv.coi'n,TcleaseJetail.cfiTi?RcleasclD"620738 . Through a separate agreement, 
DIRECTV also sells AT&T broadband Internet services, including AT&T U-verse High Speed Internet, 
through its sales distribution channels and to existing DIRECTV customers. Id. 

See Press Release, CenturyLink, Inc., CenturyLink to Ojfer Verizon Wireless Equipment, Service 
Plans (Feb. 15, 201 1), available at http://ncvvs.centurvlink.com/index.php?s~-43&item=l0t . 

See Press Release, Verizon Wireless, Qwest to Deliver Verizon Wirele.ss Products and Services to 
Its Customers (May 5, 2008), available at hltpr.J/ncws-vcriz.Qn vvirelcss.com, 'ne\vs/2008,n5/pr2008-05- 
05a.htnil . Many retailers sell the wireless services of unaffiliated providers to consumers. For example. 
Best Buy is a sales agent for Verizon Wireless, AT&T Mobility. Sprint, and T-Mobile, and RadioShack is a 
sales agent for Verizon Wireless, AT&T Mobility, and Sprint. See Best Buy, Mobile Phones, 
hltp:/,Vvvvvv.bestbuv.corn/'sile/Elccir0nics/Mobile-Cell-Phones.’ahcal0.H()0000.c?id-'abcat0800000 (last 
visited Mar. 19, 2012); Radio Shack, Cell Phones & Plans, 

litto://radioshackvvireless. c om/niobilc/?rMadioshack&rcfcodcl -RSK 0000 OOP CELLTOP (last visited 
Mar. 19, 2012). 

Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual 
Report and Analysis of Competitive Market Conditions with Respect to Mobile Wireless, Including 
Commercial Mobile Services, Seventh Report, 17 FCC Red. 12985, 13025-26 (2002) (“Recently, a new 
version of reseller, referred to as a ‘mobile virtual network operator,’ or ‘MVNO,’ has begun to appear in 
this country after experiencing some success in Europe and Asia.”). 
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$500 million in EchoStar as part of the deal.™ The agreement was extended in 
2005.^' 

• In 2003, Qwest and EchoStar entered into an agreement that allowed Qwest to sell 
Dish Network service to Qwest subscribers.™ 

• In 2002, SBC and Dish Network entered into an agreement that allowed both 
parties to offer video and DSL services to their customers.^^ 

The government has never publicly raised concerns about, questioned the benefits of, or 
challenged any of our competitors’ agency agreements that enable them to do exactly 
what the Agency Agreements at issue here allow the Cable Companies and Verizon 
Wireless to do. Importantly, as the multiple examples of agency and reseller agreements 
set forth in this testimony demonstrate, the Agency and Reseller Agreements at issue in 
this transaction are industry standard and commonplace. 

So too is the Innovation Technology Joint Venmre. As noted above, thousands of R&D 
joint ventures have filed notifieations with the Justice Department and FTC under the 
NCRPA,’'' ineluding a number researching and developing wireless technologies. For 
example, Bellcore and RIM created a Joint venmre “to engage in cooperative research 
related to wireless paging, data, protocols, and other services and networks to better 
understand the feasibility and application of such technologies for leading edge wireless 
and messaging services.”^'’ More recently, Citrix ereated a joint venture with Intel and 
others to “promote the use, sale and adoption of mobile computing and communications 
technologies, architeemres, methodologies, services and solutions.”’^ 

Many companies, such as AT&T, Dish Network, Apple, Microsoft, Google, and others 
have been developing wireless/wircd integration technology for years.™ The Joint 


See Press Release, EchoStar Communication.s Corp., SBC Communications, EchoStar Forge 
Strategic Partnership, Will Offer ‘SBC Dish Network’ Television Service (July 21, 2003), available at 
http://dish.dicnl.sharchokicr.cQiiv'rclca8cdclail.cfm?RclcasclD~^243629 . 

See Press Release, EchoStar Communications Corp., SBC Communications, EchoStar Reach New 
Strategic Pact (Sept. 20, 2005), available at http://prcss.dishnct\vork.com/Press-Ccnler/Nc\v . s-from- 
DlSH/paee/SBC-Communications.-EchoSiar-Roach-Ncw-Stratcgic-P . 

See Press Release, Qwest Communications Int'l Inc., Qwest Forges Agreement with EchoStar to 
Offer Satellite Seryices as Part of Communications Bundle (July 21, 2003), available at 
http:/.mew.s.centurvlink.com./index.php?s-43&ilem-l003 . 

See Ray Wilkins, Group President, SBC Marketing & Sales, SBC/Dish Network Changes 
Everything 3 (Spring 2004), available at wwvv.alt.coin/Common/fiics/pdfyshc dish inailcr.pdf . 

See supra note 55 and accompanying text. 

Notice Pursuant to the Nat 7 Coop. Research & Prod. Act of 1 993; Bell Communications 
Research, Inc.., 62 Fed. Reg. 26554, 26555 (1997). 

Notice Pursuant to the Nat 7 Coop. Research & Prod. Act of 1993: Mobile Enterprise Alliance, 
Me., 69 Fed. Reg. 44062,44062 (2004). 

See Press Release, Google Inc., Industry^ Leaders Announce Open Platform for Mobile Devices 
(Nov. 5, 2007), available at hU p:/./\vvv.google.com.Ontl/en/prcss/prcssre]/2007 1 1 05 mobile open.htini : 
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Venture is not different in concept from joint R&D activities undertaken by other 
communications companies.^* For example. Sprint already offers “integrated wireless 
and wireline solutions,” and it has been able to do so in part because of its collaboration 
with companies such as BroadSoft/^ 

The Innovative Technology Joint Venture simply will enable Verizon Wireless and the 
Cable Companies to compete more effectively against other companies’ communications 
technology solutions in the rapidly changing technology marketplace. R&D joint 
ventures such as this one rarely raise anticompetitive concerns.®^ Comcast is not aware 
of any R&D joint venture in the wireline or wireless space ever having been questioned 
or challenged by the government. 

In sum, the Commercial Agreements will not harm competition. Instead, just like other 
similar agreements that have been in existence for decades, the Commercial Agreements 
will enhance consumer welfare by offering more choices and attractive pricing 
incentives; they will enhance competition by allowing the companies to respond more 
effectively to competitors’ offerings; and they will foster innovation and creativity. 

2. The License Assignment and Commerciai Agreements Do Not 
Eliminate Any Actual or Potential Competitors. 

The License Assignment and Commercial Agreements do not result in the elimination of 
any present (or foreseeable) wireless competitor. Following the License Assignment, 
Verizon Wireless will continue to compete with every wireless provider with which it 
competes today. AT&T, Sprint, T-Mobile, Leap Wireless, MetroPCS, US Cellular, and 
dozens of regional wireless companies will continue fighting for customers with each 


Press Release, Google Inc., Sprint and Google Expand Relationship to Enable Richer Mobile Experience 
and More Choices for Sprint Customers (May 7, 2008), available at 

littp://w'vw.<j:ooglc.coin^im l /cn/nres.s.'nrcssre l/ 20080S07 snrint mobiic.lilnil : Press Release, Apple Inc., 
Apple Launches iPad (Jan. 27, 20 1 0), available at littn:,7www.apDle.com/ni7librarv/20 10/01 /27.Ai)iile- 
Launches-iPad.litml . Several of these firms recently agreed to acquire large portfolios of intellectual 
property that pertain to wirelesis technology. Press Release, Google Inc., Google to Acquire Motorola 
Mobility (Aug. 5, 2011), available at httn: "investor.google.com/reloascs/201 1/081 5. htmh Press Release, 
Dep’t of Justice, Statement of the Department of Justice 's Antitrust Division on Its Decision to Close Its 
Investigations of Google Inc. 's Acquisition of Motorola Mobility Holdings Inc. and the Acquisitions of 
Certain Patents by Apple Inc., Microsoft Corp. and Research in Motion Ltd. (Feh. 3, 2012), available at 
htlp:.7www.iuslice.gov/oDa'Di720 1 2/f cbruarv/ 1 2-at-2 1 0.html . 

See Commercial Agreements Addendum at 19. 

Press Release, BroadSoft, Inc., Sprint Introduces Wholesale Mobile Integration (Sept. 13, 2010), 
available ur http;//www.broadsoft.com/new.s/2010/sprint~introduceS'Wholesale-rnohile-integratiDn/. 

See Princo Corp. v. Inti Trade Commission, 616 F,3d 1318, 1334-35 (Fed. Cir, 2010) (“Although 
joint ventures can be used to facilitate collusion among competitors and are therefore subject to antitrust 
scrutiny, research joint ventures . . . can have significant pro-competitive features, and it is now well settled 
that an agreement among joint venturers to pool their research efforts is analyzed under the rule of 
reason.”); Addamax Corp. v. Open Software Found., Inc., 152 F.3d48, 52 (l ''Cir. 1998) (“Where the 
venture is producing a new product . . . there is patently a potential for a productive contribution to the 
economy, and conduct that is strictly ancillary to this productive effort ... is evaluated under the rule of 
reason.”). 
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other and with Verizon Wireless, offering a wide range of different services, including 
discounted bundles of services through their own agency agreements. 

As explained above, the Cable Companies do not currently operate any meaningful 
wireless network and have concluded that building such a network would not be 
economically viable.®' In fact, Cox constructed a facilities-based network in two 
markets, but decommissioned its network after it became clear that it would be unable to 
deploy its services “without sustaining unacceptably large losses.”®^ There is no basis in 
the antitrust laws to compel companies to make investments in businesses when they 
independently have concluded that such investments would not be profitable.*® 

Similarly, the License Assignment and Commercial Agreements do not result in the 
elimination of any present (or foreseeable) video, broadband Internet, or voice 
competitor. Comcast will continue to compete for video customers with satellite 
providers, telephone companies (including Verizon FiOS), smaller cable overbuilders, 
SMATV operators, and various emerging online competitors. It will continue to compete 
against telephone companies, .smaller cable overbuilders, satellite broadband ISPs, and 
wireless broadband ISPs (both fixed and mobile) for broadband Internet customers. And, 
it will continue to compete for voice customers against telephone companies, wireless 
companies, and over-the-top voice providers such as Vonage, Google Voice, and Skype. 

3. The Commercial Agreements Will Not Blunt Competition 
Between Verizon FiOS and the Cable Companies. 

Contrary to the suggestions of some critics, the Commercial Agreements will not 
diminish Verizon Telecom’s incentive to compete with the Cable Companies within the 
FiOS footprint. As a preliminary matter, this argument does not even make sense for 
most of the country; FiOS is not even available in more than 85 percent of the areas 
where the Cable Companies offer services.*"* But in all events, the notion that FiOS and 
the Cable Companies will no longer compete with one another is just not plausible in the 
face of the plain economic and business realities. 


See supra Section l.A. 

Commercial Agreements Addendum Ex. 6, at 13. 

“ See 7-UP Bottling Co. v. Archer Daniels Midland Co. (In re Citric Acid Litig.), 191 F.3d 1090, 

1 101 (9th Cir. 1999) (“Courts have recognized that firms must have broad discretion to make decisions 
based on their judgments of what is best for them and that business judgments should not be second- 
guessed even where the evidence concerning the rationality of the challenged activities might be subject to 
reasonable dispute.”); Deborah Platt Majoras, Chairman, FTC, Remarks as Prepared for Opening 
Session Hearings on Section 2 of the Sherman Act Sponsored by the FTC and the Antitrust Division, U.S. 
Dep’t of Justice (June 20, 2006), available at 

http://\vww. iu.sticc.gov/atr/public/hcarings/singlc t1rin/dtK‘s.i2 19 i08.htm (“[A]ny legal framework needs to 
avoid second-guessing business judgments that were objectively reasonable at the time that they were 
made. An ex post facto examination of the hypothetical effects of alternative courses of conduct is likely to 
chill legitimate business behavior.”). 

See Commercial Agreements Addendum at 7-8. 
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Verizon Communications has invested more than $23 billion in its FiOS network, and it 
is not simply going to walk away from that investment. Indeed, FiOS revenues now 
represent 61 percent of Verizon Telecom’s (which operates Verizon FiOS and Verizon’s 
wired broadband Internet services) wireline customer revenues, and grew 18.2 percent 
over the last year alone.*^ And FiOS is taking market share from its competitors - FiOS 
increased its penetration in both the video and Internet marketplaces by roughly 4 percent 
over the last year. Verizon’s publicly stated strategy is to continue increasing FiOS’s 
penetration, since having more customers over the same shared plant increases FiOS’s - 
and thus Verizon’s - profitability. With the substantial initial investments in FiOS now 
largely complete, this product has become an ever-growing source of positive cash flow 
for the company. 

Verizon Telecom will continue to have every incentive it had before the Commercial 
Agreements to compete vigorously against the Cable Companies. The one-time 
commission Verizon Wireless would receive for signing up a customer with Comcast 
would not come close to the ongoing revenue Verizon Communications would receive if 
that customer signed up for Verizon FiOS. 

Basic economics confirms that Verizon would only injure itself if it “pulled its punches” 
in competition with the Cable Companies. Each FiOS subscriber provides Verizon an 
ongoing revenue stream that translates into a net present value of many thousands of 
dollars per customer. By contrast, Verizon stands to earn only a small fraction of that - 
at most an amount equal to a few percentage points of the value of a FiOS customer - in 
a one-time commission if a subscriber signs up for service with an MVPD other than 
FiOS, and then only if(l) the subscriber signs up for service with the Cable Companies, 
rather than another MVPD, and (2) does so through Verizon Wireless, as opposed to 
signing up with the Cable Companies directly or through other sales agents. Moreover, 
Verizon Communications owns only 55 percent of Verizon Wireless and would therefore 
receive only the benefit of that fraction of any commissions Verizon Wireless earns. 

In sum, Verizon Communications would never sacrifice 100 percent of the many 
thousands of dollars associated with a FiOS subscriber in order to earn a fraction of a 
fraction of a fraction of a one-time commission paid to Verizon Wireless. It would be 
economically irrational for Verizon to forego further increased FiOS market share gains, 
with resulting recurring revenue and margin hits to FiOS, in return for little more than 
half of some small, one-time commission payments to Verizon Wireless. The 
Commercial Agreements simply do not and will not create any incentives for Verizon 
Telecom to increase the prices or otherwise reduce competition in the sale and marketing 
of its wireline services. 


See Press Release, Verizon Communications, Verizon Generates Strong Cash Flow, 18.2 Percent 
Shareholder Returns in 201 1 (Jan. 24, 2012), available at 

http:.//vvww22.vcrizon.eonVinvestor/ncws verizon reports record revenue irrowth in 4o fueled bv stro 
ng demand for yvirelcs.s fios and strategic .him : Verizon Provides Generous Dividends and Stock 
Appreciation. Seeking Alpha, Mar. 9, 2012, available at http:,yscckingalnha.com/articlc/'423 5 8 1 -verizon- 
prov i de,s -i; ener ous-dividends-and-.s iock -appr eciatiun . 
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4. The Commercial Agreements Will Not Affect Verizon 
Telecom’s Plans to Build Out the FiOS Network. 

Nor will the Commercial Agreements have any impact on Verizon Telecom’s plans to 
build out the FiOS network, either in local franchise areas (“LFAs”) where FiOS is 
already present or into LFAs where FiOS has no presence or regulatory approval to 
operate. 

As an initial matter, Verizon Telecom has existing legal commitments to build out FiOS 
in the LFAs where it is already present; the Commercial Agreements have no impact on 
these legal obligations of Verizon Telecom. 

The Commercial Agreements will also have no impact on Verizon’s plans regarding 
LFAs where FiOS has no presence, because Verizon decided to end substantial new 
capital investment in these LFAs over two years ago - well before Verizon Wireless 
entered into the Commercial Agreements. In particular, beginning in mid-2009, Verizon 
announced that it had no plans to expand the FiOS footprint; 

• On a July 27, 2009 earnings call, for example, Verizon CFO John Killian stated 
that Verizon was “on track to be substantially finished with [FiOS] deployment by 
the end of 2010, which has positive implications for both capital spending and 
free eash flow.” 

• On September 10, 2009, Mr. Killian reiterated that Verizon would “be 
substantially done with [its FiOS build out] at the end of 2010.”®^ 

• On October 26, 2009, Mr. Killian again stated that Verizon would “substantially 
complete [its] FiOS build program by the end of 2010, which alone should result 
in alxjut $2 billion of capital savings each year.”** 

As Mr. Killian noted, Verizon chose to generate free cash flow by slowing capital 
spending and focusing instead on market share gains in areas where capital had been 


* John Killian, Executive Vice President & Chief Financial Officer, Verizon, Q2 2009 Verizon 

Earnings Conference Call at 5 (July 27, 2009), available at 

hUp://vvww22.veny,Qn.coiTi/1cic. aroiips.’'puhlic.’'docLimcnls.’adacct/event 895 trans-pdf . 

John Killian, Executive Vice President & Chief Financial Officer, Verizon, Verizon at Bank of 
America Securities Media, Communications & Entertainment Conference at 6 (Sept. 10, 2009), available 
at lutp://vvww22.veri7.on.com/idc./grQups/public/docuincnts/adacct^event_905_tran8.pdf . 

John Killian, Executive Vice President & Chief Financial Officer, Verizon, Q3 2009 Verizon 
Earnings Conference Call at 6 (Oct. 26, 2009), available at 

http://w\vw22.verizon.com/'idc/<rroiips/public/dQcuments/aeUtccCcvent 917 trans.pdf : Marguerite Reardon, 
CNET News, Verizon Nears FiOS Network Completion (Mar. 29, 2010), http:././ncws.cnet.conv830i" 

30686 3-20001377-266.html (“Verizon Communications is nearly finished building its FiOS fiber-to-the- 
home network.”); Peter Svensson, Verizon Winds Down Expensive FiOS Expansion, USA Today, Mar. 26, 
2010, http://www.usa{odav.conVmoncv/induslrics/ielccoin^O 10-03-26- vcrizon-fios N.htin (“Verizon is 
nearing the end of its program to replace copper phone lines with optical fibers that provide much higher 
Internet speeds and TV service.”). 
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spent.®* Speculation that at some point Verizon, absent the Commercial Agreements, 
would reverse its current plan of record and spend billions more in scarce capital to 
further expand the FiOS footprint - beyond the expansion it is already undertaking - is 
completely speculative. Again, as explained above, the antitrust laws are not intended to 
compel companies to engage in hypothetical commercial ventures that they have already 
rejected based on marketplace realities. 

5. Other Competitors Can Continue to Offer Multi-Product 

Bundles Regardless of the Agency and Reseller Agreements. 

Contrary to the suggestions of some critics, the Agency and Reseller Agreements will not 
harm competition by precluding other competitors from offering multi-product bundles. 
As noted above, the relevant marketplaces arc highly competitive, and consumers 
typically enjoy a choice among several wireless, broadband Internet, and voice providers, 
as well as MVPDs, including two direct broadcast satellite providers. Wireless service 
providers and other service providers therefore can create - and indeed have created - 
their own exclusive multiproduct bundles by combining their offerings.** 

In addition, the exclusivity provisions contained in the Agency and Reseller Agreements 
are necessary to ensure the pro-competitive benefits of those agreements. The antitrust 
laws recognize that exclusivity commitments are common in agency agreements and 
frequently enhance the procompetitive benefits of such agreements.*’ These agreements 
cannot be successful unless the parties remain committed to their success; the exclusivity 
provisions are needed to ensure this commitment.*^ Indeed, other sales partnerships in 
the relevant markets - including partnerships that DIRECTV has entered into with AT&T 
and Verizon Telecom - have incorporated exclusivity provisions, without any objection 
from the DoJ, FTC, or FCC. 

Moreover, while some providers offer multiproduct bundles that include wireless and 
wireline services, such offerings are not a prerequisite for participation in the 
communications marketplace. For example, while Sprint and the Cable Companies have 
offered bundles that feature wireless and wireline services, those bundles have 
historically not accounted for a material percentage of Sprint’s or the Cable Companies’ 


See John Killian, Executive Vice President & Chief Financial Officer, Verizon, Q3 2009 Verizon 
Earnings Conference Call at 5-6 (Oct. 26, 2009), available at 

http://vvww22.v’eri/on.coin/idc.'groups/public/documents.’'’aclacc(/event 91 7 Jrans .pclf. 

E.g., Press Release, DIRECTV, AT&T and DiRECTV Sign Three-Year Extension Agreement to 
Deliver AT&T \ DIRECTV Service to AT&T Customers (Nov. 3, 2011), 

http;//news.directv.com/20i I/I i./03/att-and-directv-sign-ihrec~vear-extension-a2reement-to-deliver-att- 
dircctv-sen'icc-to-att-custoinci's/ . 

See, e.g., Sheila F. Anthony, Commissioner, FTC, Vertical Issues in Federal Antitrust Law 
(Mar. 19, 1998) (explaining that an exclusivity commitment “may be procompetitive when it encourages 
retailers to invest in promoting the manufacturer’s line, thereby enhancing interhrand competition at the 
retail level”), available at iUtp://\vvvw.ftc.<io\Vspcechcs-'anthonv/aliabaps.shim . 

See Roland Machinery Co. v. Dresser Indus., Inc., 749 F.2d 380, 395 (7th Cir. 1984) (Posner, J.) 
(explaining that exclusive arrangements often prevent free riding). 
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subscribers.” And other providers, such as Cricket Wireless, continue to focus on 
offering services that consumers can purchase on a stand-alone basis.^"* Stand-alone- 
service providers will remain vital competitors because consumers can and do create their 
own bundles of wireless and wireline services by selecting services from different 
providers.’^ These consumer-created bundles compete against providers’ own multi- 
product bundles, and the Commercial Agreements in no way alter this dynamic. 

Finally, to the extent some critics have complained that the Agency and Reseller 
Agreements will adversely affect other competitors by forcing them to offer lower prices 
or improved services in order to compete with Verizon Wireless’s and the Cable 
Companies’ improved product offerings (such as by offering discounts or other benefits 
as Comcast and Verizon Wireless have already done in Seattle, Portland, and San 
Francisco), these effects promote competition, benefit consumers, and further the public 
interest. To proscribe the Commercial Agreements because they promote competition 
and generate tangible consumer benefits would turn the antitrust laws on their heads. 

6. The Commercial Agreements Will Not Facilitate Illegal 
Collusion. 

The Commercial Agreements do not and will not facilitate illegal collusion between the 
Cable Companies and Verizon Telecom. The Commercial Agreements are between the 
Cable Companies and Verizon Wireless, not Verizon Communications or Verizon 
Telecom. The Commercial Agreements require Verizon Wireless to establish 
comprehensive firewalls to prevent Verizon Telecom from getting access to any of the 
Cable Companies’ competitively-sensitive information, or vice versa, which effectively 
will prevent any collusion. Nor will the Innovation Technology Joint Venture facilitate 
collusion; the Joint Venture’s scope is limited to developing technologies and includes 
protections against the sharing of competitively-sensitive information. 


See, e.g.. Erica Ogg, Comcast Walks Away from Pivot, CNET News, Apr. 23, 2008, 
http://new'.s.cnot.coirL/8301- 10784 3-9927*^28-7. httnl (explaining that “[b]y the end of [2007], demand was 
so low for Pivot [a partnership between Sprint and the MSOs] that they stopped marketing it”). 

Cricket Wireless, Company Information, http://www.mvcricket.com/leam/cricket-svirc{e$s : Alex 
Pham, Cricket Wireless Has the Music Industry Feeling Chirpy, Los Angeles Times, Feb. 7, 2012, 
hltp:/ywvvw.latiines.com.busines.s.-la-ri-ct-crickcl-201 20207.0.2200481 .story (explaining how Cricket 
Wireless customer appeal to individuals whose cell phones, not computers, “are the center of their digital 
lives”). 

See Ogg, supra note 93 (explaining that “[p]art of [Pivot's] problem [was] that nearly 80 percent 
of U.S. residents already subscribe to a cell phone service”). 

See Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 487 (1977) (noting that every 
transaction “has the potential for producing economic readjustments that adversely affect some persons,” 
but “Congress has not condemned mergers on that account; it has condemned them only when they may 
produce anticompetitive effects”); Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 1 17 (1986) (“To 
hold that the antitrust laws protect competitors from the loss of profits due to such price competition would, 
in effect, render illegal any decision by a firm to cut prices in order to increase market share. The antitrust 
laws require no such perverse result, for [it] is in the interest of competition to permit dominant firms to 
engage in vigorous competition, including price competition.” (internal quotation marks omitted)). 
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To the extent any collusion occurs, the antitrust laws provide ample authority to 
investigate and challenge such collusion. The Commercial Agreements each require 
implementation of firewalls and other safeguards to prevent the sharing of commercially- 
sensitive information. The DOJ has recognized that these safeguards mitigate the 
likelihood of collusion and, to Comcast’s knowledge, the DoJ has never challenged 
collaborative ventures incorporating such safeguards based on speculation that they might 
nonetheless facilitate collusion. 

III. THE LICENSE ASSIGNMENT AND COMMERCIAL AGREEMENTS 
ARE CONSISTENT WITH THE COMMUNICATIONS ACT, FCC 
RULES, ANTITRUST LAW, AND THE OBJECTIVES OF CONGRESS, 
THE ADMINISTRATION, THE FCC. AND THE NATIONAL 
BROADBAND PLAN. 

The License Assignment and Commercial Agreements currently are being reviewed by 
both the FCC and the DoJ to determine what, if any, poliey and eompetition concerns 
these transactions raise and whether they are consistent with the Communications Act, 
FCC rules, and antitrust law. As detailed above, the License Assignment will yield 
substantial and verifiable public interest benefits - and align with the objectives of 
Congress, the Administration, the FCC, and the National Broadband Plan - by shifting 
spectrum not currently being used to provide service to consumers to a provider that will 
use that spectrum to deliver wireless broadband services to consumers. Although the 
Commercial Agreements are separate from, and not contingent on, the License 
Assignment, they too will yield substantial and verifiable public interest benefits and are 
consistent with long-standing industry practice that the FCC has openly embraced. 
Moreover, the DoJ already is reviewing the Commercial Agreements and, based on the 
documents and economic analysis we have submitted, should find that those agreements 
are consistent with competition law and policy and do not raise any concerns. 

The FCC has stated that secondary market transactions are important to ensure that 
existing spectrum can get into the hands of providers that can use it efficiently to serve 
customers.^’ Just this past January, FCC Chairman Genachowski cited secondary 
markets as one of the key measures necessary “to meet th[e] demand” for more spectrum 
dedicated to mobile broadband use.’* And in its December 201 1 order (literally issued in 
the shadow of the withdrawal of the AT&T/T-Mobile applications) approving AT&T’s 
acquisition of 6 MHz of nationwide spectrum and an additional 6 MHz of spectrum in 
five major metropolitan markets from Qualcomm, the Commission found that the transfer 
of “underutilized” 700 MHz spectrum would “facilitate [that spectrum’s] transition . . . 


See Principles for Promoting the Efficient Use of Spectrum by Encouraging the Development of 
Secondary Markets, Policy Statement, 15 FCC Red. 24178 ^ 1, 18 (2000) (The FCC has sought to 
“promote the operation of competitive markets for the sale and lease of spectrum usage rights . . . , and 
thereby facilitate both the transfer of the right to use spectrum for existing services to new, higher valued 
uses, and the availability of unused and underutilized spectrum to those who would use it for providing 
services.”). 

Julius Genachowski, Chairman, FCC, Remarks at Consumer Electronics Show 5 (Jan. 1 1, 2012), 
available at hUp://hraunfos-S.fcc.gov,/cdocs public.^attachmatch/r)QC-3 1 1974.AI-pdf . 
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towards mobile broadband, thereby supporting [the FCC’s] goal of expanding mobile 
broadband deployment throughout the country.”^ The FCC stressed that “to compete 
effectively and innovate, a wireless provider must have access to adequate spectrum.”'®'* 

As explained in further detail in our filings at the FCC, this License Assignment will 
further that important goal.'®' No party opposing the applications has challenged that 
goal as illegitimate or explained why the License Assignment would be in conflict with 
it. To the contrary, Verizon Wireless and the Cable Companies have shown that the 
License Assignment would precisely track those goals by moving spectrum not being 
used to serve customers to productive use. 

Similarly, the License Assignment furthers the goals of Congress, the Administration, 
and the National Broadband Plan. As the President explained, “America’s future 
competitiveness and global technology leadership” is contingent on the availability of 
“adequate spectrum,” “finding ways to use spectrum more efficiently,” and “unlock[ing] 
the value of otherwise underutilized spectrum.”'®^ The National Broadband Plan also had 
as a core objective the transition of spectrum to more valuable and efficient uses in order 
to meet the “growing demand for wireless broadband services and ensure that America 
keeps pace with the global wireless revolution.”'®® The National Broadband Plan 
recommended that the FCC “promote access to unused and underutilized spectrum,” and 
“permit a variety of secondary market transactions,”'®’’ transactions precisely like the 
ones Verizon Wireless and the Cable Companies have proposed. The National 
Broadband Plan ultimately concluded that failing to address the spectrum crunch “could 
mean higher prices, poor service quality, an inability for the U.S. to compete 
internationally, depressed demand, and ultimately a drag on innovation.”'®® Of course, 
Congress just recently passed legislation (on a bipartisan basis) to address this spectrum 
crunch by authorizing the FCC to make additional spectrum available for commercial use 
to serve the growing and evolving demand of consumers. 

In addition to furthering important government goals, the License Assignment is 
consistent with FCC rules. Parties routinely transfer spectrum to each other and these 


Application of AT&T Inc. and Qualcomm Inc. for Consent to Assign Licenses and Authorizations, 
Order, 26 FCC Red. 17589 H 95 (201 1) CAT&T-Qualcomm Order"). 

™ AT&T-Qualcomm Order t 30. 

See Public Interesit Statement at 16-19; Verizon Wireless, ct at Joint Opposition to Petitions to 
Deny and Comments, WT Docket No. 12-4, at 8-12 (Mar. 2, 2012) (“Verizon Wireless, et al Joint 
Opposition”). 


President Barack Obama, Unleashing the Wireless Broadband Revolution (June 28, 20 1 0), 
http://wwvv.whiteiiousc.gov/thc-picss-oftlce'prcsidcntial-mcmorandum-unleashint>-vvireiess-broadband- 
revolution . 
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National Broadband Plan at 76-77, 84. 
Id. at 83. 

Id. at 77. 
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transfers are reviewed and routinely approved by the FCC.*“® According to press reports, 
“The FCC has approved more than 1 50 commercial wireless transaction applications in 
the past year and more than 300 in the past two years.”'^^ In fact, every two years, the 
FCC approves spectrum transfers between licensees totaling as much as the 
17.4 billion MHz-POPs of spectrum sold by the FCC in its last major auction in 2008. 
And, between 1998 and 2009, the FCC approved 38 major spectrum transfers covering 
PCS spectrum alone in which a total of approximately 30.4 billion MHz-POPs of PCS 
spectrum changed hands. The FCC has routinely consented to the transfer where the 
transfers do not trigger the FCC’s “spectrum screen” — a tool to assess wireless 
concentration in a geographic market - and “there is clearly no competitive harm relative 
to today’s generally competitive marketplace.”'®^ That is the case here. 

The total amount of spectrum Verizon Wireless will hold after the assignments in more 
than 98 percent of the covered counties will be at a level that the FCC has determined 
does not raise competitive concerns, and thus, is not subject to further competitive 
review."® Even in the remaining areas, multiple competitors are operating, and many 
more hold unused spectrum.'" At a national level, Verizon Wireless would hold barely 
more than one-quarter of the spectrum currently counted as available - and even less if 
other spectrum that is in fact being used is counted. In similar circumstances where 
licensees tried to develop their spectrum but the business case ultimately did not 
materialize, the FCC found that assignment to a party able to put the spectrum to use 
would serve the public interest and would not harm competition."^ And in none of those 


The FCC processes hundreds of wireless assignnnents each year. In fact, Verizon Wireless itself 
has assigned spectrum to other licensees nearly 25 times over the past 4 years. See Verizon Wireless, et al., 
Joint Opposition Ex. I . 

AT&T CEO Slams FCC; Carrier Posts Loss in Q4 Due to Breakup Fee, Charges, 
Communications Daily, Jan. 27, 2012 (citing an FCC spokesperson). 

See John W. Mayo & Scott Wallsten, Enabling Efficient Wireless Communications: The Hole of 
Secondary Spectrum Markets 22 Info. Econ. & Policy 61, 70 Table 8 (2010). 

Sprint Nextel Corp. & Clearwire Corp., Applications for Consent to Transfer Control of Licenses, 
Leases, and Authorizations, Memorandum Op. & Order, 23 FCC Red. 1 7570 T| 76 (2008); Applications of 
AT&T Wireless Services, Inc. and Cingular Wirele,ss Corporation for Consent to Transfer Control of 
Licenses and Authorizations, Memorandum Opinion and Order, 19 FCC Red. 21522 T| 109 (2004) (“[T]he 
function of [the screen] was simply to eliminate from further consideration any market in which there is no 
potential for competitive harm as a re.sult of th[e] tran,saction.”). 

See Public Interest Statement at 25; Verizon Wireless, et a!. Joint Opposition at 44. 

' ’ ' See Public Interest Statement at 26; Verizon Wireless, et al. Joint Opposition at 45. 

See, e.g., AT&T-Qualcomm Order^^ 94,96 (approving in December 201 1 the transfer of 
spectrum previously used to provide a mobile video service that proved not to be viable from Qualcomm to 
AT&T and concluding it “would facilitate the transition of underutilized unpaired 700 MFIz spectrum 
towards mobile broadband use, thereby supporting [the Commission’s] goal of expanding mobile 
broadband deployment through the country”); /(/oAa.^ecr™ni Holdings Co. (Assignor) and AT&T 
Mobility 11 LLC (Assignee) Seeking FCC Consent for Assignment of Licenses and Authorizations, 
Memorandum Op. & Order, 23 FCC Red. 2234 HT) 13-14 (2008) (approving the transfer of spectrum from 
Aloha Partners to AT&T after Aloha conducted two trials and determined that it would need to partner with 
a “national wireless carrier or other companies ... to ensure the roll out of a 700 MHz network and 
associated services as an economically valuable enterprise” and could not find such a partner, see 
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cases did the FCC give weight to claims that the FCC should deny its approval because 
the spectrum would be put to better use by a different purchaser, as some opponents 
(primarily other competitors) urge the FCC to do in this transaction. As the FCC has 
explained, its review is limited “to the buyer proposed in an assignment application, and 
[it] cannot consider whether some other proposal might comparatively better serve the 
public interest.”"^ 

Finally, with respect to the Commercial Agreements, those agreements are fully 
consistent with FCC rules and antitrust law. These types of agreements have been 
commonplace in the communications industry for decades and have been found to be 
pro-competitive. Contrary to some parties’ claims, the Commercial Agreements are not 
the “end of the world” or even a “market-division” conspiracy among leading market 
participants; they are just the same sort of ordinary agency, reseller, and technology joint 
venture agreements that appropriately passed with little notice when entered into by 
numerous other entities. The DoJ is assessing whether the Commercial Agreements raise 
potential competition concerns and are consistent with antitmst law; we are confident that 
they are. 

IV. CONCLUSION. 

Competition in the eommunications and media marketplaces is driving innovation in all 
areas of the industry. The constant pressure to respond to competition has compelled 
Comcast to upgrade its networks, enhance its existing services, research and develop new 
services, improve customer service, and even rebrand its products and marketing 
approach. Yet at least one missing piece has eluded us: a wireless strategy to offer 
wireless services as part of our multiproduct bundles. The Commercial Agreements 
supply that missing piece to the benefit of our current and future customers. 

The sale of the spectrum to Verizon Wireless cannot come at a better time for Americans; 
it will inject much-needed spectrum into the wireless broadband marketplace to meet 
consumer demand and drive innovation. At the same time, the Commercial Agreements 
will provide consumers one-stop shopping for their home and mobile needs; will offer the 
Cable Companies the ability to enhance competition in the wireless marketplace by 
becoming resellers; and will accelerate innovation in the broadband marketplace. 


Application to A.ssign Licenses Held by Aloha Spectrum Holdings Company LLC to AT&T Mobility II 
LLC, File No. 0003205282, Declaration of Charles C. Townsend, President and CEO, Townsend 
Enterprises II (] 8 (Oct. 23, 2007)); NextWave Personal Communications, Inc. and Cingiilar Wireless LLC, 
Memorandum Opinion & Order, 19 FCC Red. 2570 H 3 1 (2004) (approving the transfer of additional 
spectrum to Cingular even in areas where it already operated because the spectrum acquisition would not 
“affect the number of currently active competitors in any of the markets involved given the fact that 
NextWave currently ha[d] limited operations and trial (non-paying) customers in [those] markets” (quoting 
the parties’ application at 1 1-12)). 

* Citadel Communications Co. & Act III Broad, of Buffalo, Inc.., Memorandum Op. & Order, 5 FCC 

Red. 3842 1 16 (1990). The FCC has explained that this is necessary to “avoid ‘an unwise invasion by a 
governmental agency into private business practice . . . and undue delay in passing upon transfers of 
licenses.”’ MMM Holdings, Inc. & UN Broad. Corp., Memorandum Op. & Order, 4 FCC Red. 6838 | 8 
(Mass Media Bureau 1989) (quoting S. Rep. No. 82-44, at 8 (1951)), aff’d, 4 FCC Red. 8243 HH 8-9 (1989). 
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allowing consumers simple, seamless access to content and applications from any 
location on any device and leveraging the best available network, whether it be wired, 
licensed wireless, or WiFi, 

We have begun what clearly will be a very thorough review process with the DoJ and 
look forward to satisfying them that the License Assignment and Commercial 
Agreements are pro-competitive and pro-consumer. The FCC is currently conducting its 
own thorough review of the spectmm license assignments to determine whether the 
assignment of the AWS licenses to Verizon Wireless is consistent with Commission rules 
and would be in the public interest, which is precisely what the FCC is supposed to (and 
has authority to) review. As explained above, the proposed License Assignment and 
Commercial Agreements will not reduce or harm competition in any product or 
geographic market but, rather, will provide consumers with more choice, increased 
competition, and new services and technologies. From Comcast’s perspective, the 
License Assignment and Commercial Agreements will provide new areas where we can 
continue to invest and innovate to bring new services to our customers. 

Thank you for the opportunity to testify today. 
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Testimony of Charles F. Rule 
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Cadwalader, Wickersham & Taft LLP 


I. Introduction 

A. Mr. Chairman, Senator Lee, and Members of the Subcommittee, 1 am pleased to 
be here today to discuss antitrust aspects of the Verizoti/Cable deals, 

B. 1 am appearing at the request of the Subcommittee. The views expressed arc mine 
and mine alone. I have no current client with an interest in or against the 
Verizon/Cable deals. While I have done work for wireless telcos and cable 
companies in the past, it has been several years since those engagements. 

C. In fact until I was asked to give my views to the Subcommittee, 1 was only 
casually following the progress of the deals. As a result of my past work in the 
wireless and cable industries as well as more recent work for clients in related 
industries, 1 do have a working familiarity with the structure of the industries and 
the technologies. With respect to the deals, however, the sum total of my 
knowledge is based on a review over the last several days of filings made in favor 
of and against the transaction at the Federal Communications Commission (FCC). 

D. As a consequence, my view of the relevant facts is unavoidably limited and 
certainly far less complete than the views of Verizon, Comcast, their lawyers and 
economists, and the opponents of the deals. For example, 1 haven’t .seen the 
agreements themselves; rather, 1 have only read a description of those agreements 
in the publicly available FCC filings. Certainly, given its access to the documents 
and data of the parties and other participants in the industry, the Department of 
Justice (DOJ or the Department) will have the best view of the facts. (Of course, 
assembling the facts and properly analyzing the antitrust issues arc two different 
things.) Of necessity my views arc heavy on what I believe to be the proper 
analysis and light on the facts. 

E. My final disclaimer reflects wisdom handed down from my dad. As he always 
used to say, “you get what you pay for,” and the Subcommittee should keep in 
mind that 1 am doing this pro bono. 
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11. The Transaction 

A. Given my “outsider” status, I defer to other members of the panel to describe the 
details of the transactions at issue here. In general, Verizon Wireless (actually 
Cellco, of which Verizon owns 55%) is going to acquire 122 Advanced Wireless 
Services (AWS) spectrum licenses from SpectrumCo, a joint venture (JV) among 
Comcast Corporation, Time Warner Cable, and Bright House Networks.'. In a 
separate transaction, Verizon Wireless will acquire 30 AWS spectrum licenses 
from Cox Wireless, a wholly owned subsidiary of Cox Cable. As the FCC 
indicated in its Public Notice of the transactions, “the proposed assignment of 
licenses to Verizon Wireless would result in [the acquisition of] either 20 or 30 
megahertz of spectrum . . . covering 259.7 million people (or approximately 84% 
of the U.S. population).” 

B. SpectrumCo and Cox were awarded licenses to the spectrum in an auction by the 
U.S. Government in 2006.'^ Cox and the members of SpectrumCo bid on and 
acquired the licenses with plans to use the spectrum to create a new wireless 
provider; however, sometime in the last year or so, they decided to drop their 
plans and late last year entered into an agreement with Verizon Wireless to sell 
the spectrum for a combined S3.915 billion.' 

C. At the same time, the members of SpectrumCo and Cox entered into several 
commercial agreements. The agreements will allow the cable companies, on one 
hand, and Verizon Wireless, on the other, to act as agents to sell each other’s 
products and services. After four years, the cable companies will have the ability 


' Application of Cellco Partnership ct/h/a Verizon Wireless and SpectrumCo LLC For Consent To Assign Licenses, 
Response to Alien Ownership Questions. WT Docket No. 12-4, Exhibit 2 (December i6, 2011). 

^ Actually, Cox as well as Sprint were mcnibers of SpectrumCo at the time of the auction. Sprint sold its interests in 
the venture to the other members in 2007. Sub.scquently, Cox withdrew from SpectrumCo. taking at lea,st 30 
licenses representing .spectrum covering its cable franchise territories, apparently forming Cox Wireless in 
anticipation of the use of that spectrum to build out and launch a wireless service. While Cox and what remained of 
SpectrumCo each took various steps to develop their spectrum, both assert that they ultimately abandoned those 
efforts in light of escalating costs and increasing technical demands. 

Verizon. News Release: “Comcast. I'imc Warner Cable, and Bright House Networks Sell Advanced Wireless 
Spectrum to Verizon Wireless for $3.6 Billion: The Companies Also Announce Cotntnereial Agreements That Will 
Deliver Mobile Products to Consumers” (December 2, 201 1). http://newscenter.verizon.com/press- 
relcase.s/verizon/201 l/comcast-titnc-wamer-cable.html; Verizon, News Relea.se: “Cox Communications Announces 
Agreement to Sell Advanced W'irele.ss Spectrum to Verizon Wiretess: Cox and Verizon Wireless will become agents 
to sell each other’s residential and commercial products’’ (December 16, 201 1), http://newsccntcr.vcrizon.coTn/prcss- 
reieascs/verizon/201 l/cox-communications-announces.html. 
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to act as resellers of Verizon Wireless’s service (in effect buying access to the 
service at wholesale and reselling the service at retail under the cable companies’ 
brands). The cable companies and Verizon Wireless have also formed a research 
and development (R&D) JV intended to develop “technology to better integrate 
wireline and wireless produets and services.”’ 

111. An Ovefview of the Analysis 

A. In analyzing the transaction, at least from the perspective of the antitrust laws, the 
Subcommittee should keep three pnnciples in mind. ^ 

B. First, as the Supreme Court has noted, the antitrust laws are a “consumer welfare 
prescription.”'’ That is, the uhimate metric for determining whether a transaction 
or agreement is “anticompetitive” is the transaction/agreement’s impact on total 
welfare. Or put in economic terms, a transaction or agreement should only be 
condemned if it threatens to reduce a market’s output or reduce quality; the 
corollary is that antitrust should not condemn conduct that, on balance, will 
increase market output and/or increase quality. Over the past thirty-five years, the 
evolution of antitrust jurisprudence reflects the courts’ efforts to ensure that 
antitrust rules and their enforcement do Just that. The merger policies of tlie 
Federal Trade Commission (FTC) and the DOJ have evolved over that same 
period in order to bring merger enforcement closer to that goal. 

C. Second, mergers and acquisitions are essential to a dynamic economy. They are 
the mechanism by which assets move to higher value uses and thereby increase 
social output and consumer welfare. Under certain circumstances, a merger or 
acquisition can so change the structure of a market that on balance market output 
will be reduced without any countervailing increase in quality. Section 7 of the 
Clayton Act and DOJ/FTC merger enforcement policy are intended to detect and 
deter such mergers. However, as an empirical matter, mergers that lessen 
competition are a tiny fraction of all deals. It is important then that antitrust 
enforcement not unduly dampen the vibrancy and dynamism of the market for 
mergers and acquisitions. 

D. Third, beyond mergers and asset transfers, collaboration among firms, even those 
that compete, ean increase consumer welfare. Particularly if the collaborating 
firms face competition from others outside the collaboration and thus cannot 
threaten total welfare, then society is generally better off allowing the 


See supra note 3. 

The FCC presumably will apply a broader “public interest” analysis in order to determine whether to grant 
permission to the parties to transfer the spectrum licenses. For the most part, 1 have ignored the arguments against 
the tran.saction that are based on broader FCC principles, it suffices to say that tho.se arguments do not raise 
legitimate issues under the antitrust laws. 

'■ Reiter v. Sonotonc Corp.. 442 IJ.S. 330, 343 (1979). 
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collaboration. Often times such collaboration fails, but so long as competition on 
price and output among the collaborators or from those outside the collaboration 
remains vigorous then cost of failure falls on the collaborators not on consumers. 
On the other hand, when collaboration increases efficiency, generates new 
technology, improves quality, or lowers input costs, the collaborators and 
consumers are rewarded. 

E. Of course, applying these principles to any particular transaction is a very 
intensive exercise. Based on published reports, Verizon Wireless and the cable 
companies are in the early stages of responding to a Second Request, and no 
doubt the Department is out canvassing others within and surrounding the 
industry. Ultimately, how the Verizon Wireless/Cable deals stack up against 
these three principles will depend on what the Department finds. That being said 
and because 1 have been invited here today, in the remainder of my testimony 1 
will briefly consider the arguments for and against, first, Verizon Wireless’s 
acquisition of the cable companies’ spectrum licenses; second, the commercial 
agreements (or at least so much as is publicly known about those agreements) 
between Verizon Wireless and the cable companies; and third, the proposed R&D 
JV between Verizon Wireless and the cable companies. 

IV. Verizon ’s Acquisition of the Cable Companies ' Spectrum 

A. Notwithstanding the Deparmient’s recent challenge of AT&T’s.proposed 
acquisition of T-Mobilc, the arguments that Verizon Wireless’s acquisition of the 
cable companies’ spectrum licenses threatens consumer welfare - or in the 
language of Section 7 of the Clayton Act, “may tend substantially to lessen 
competition” - seem weak. Opponents of the transaction have put forward one 
plausible economic argument that the acquisition could harm consumer welfare, 
namely that Verizon Wireless is “dominant” and has acquired the speetium to 
prevent other smaller rivals from developing the spectrum. There is, however, a 
real question whether that theory could be the basis of an antitrust challenge. 

Even if the Department decides that the argument merits investigation, it should 
be a relatively straight-forward matter for the Department to determine whether 
the facts here support that argument. Based on what is in the publicly available 
filings, it appears unlikely that the facts support the theory. 

B. First, the basic concern that led the Department, rightly or wrongly, to seek to 
block AT&T’s acquisition of T-Mobilc simply is inapplicable here. The 
AT&T/T-Mobilc case was premised upon the combination of two of four 
nationwide wireless providers who were head-to-head rivals. The Department 
concluded that the elimination of that actual competition would lead to restricted 
output, higher prices, and a net decrease in consumer welfare. Whatever one 
thinks of the Department’s case challenging that transaction, such an argument is 
not viable here because the indisputable fact is that after more than five years 
neither SpcctruraCo nor Cox has developed and launched a wireless service on 
the licensed spectrum. Whether the cable companies ever intended to start a 
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service or were merely “speculating” when they submitted the highest bid for the 
spectrum years ago - and, by the way, the argument that the high bidder at an 
open auction run by the United States Government is a pure spceiilator is dubious 
at best - is irrelevant to the antitrust laws. The fact is the cable companies arc not 
today - and will not be for the foreseeable future - faciiities-based providers of 
wireless service. 1 have seen nothing that casts doubt on that conclusion. 

C. Moreover, there is no indication that either SpectrumCo or Cox are one of only a 
few uniquely positioned entrants who arc ready and willing to enter. In fact the 
parties make a pretty convincing case that, before seeking to sell their spectrum, 
SpectrumCo and Cox each determined that building out and launching a wireless 
service using the AWS spectrum at issue is no longer an economically viable 
option. In short, nothing in the filings suggests that the Department could bring a 
viable “potential competition” challenge to Verizon Wireless’s acquisition. The 
easelaw in the area of potential competition challenges to mergers is notoriously 
unfavorable to the plaintiffs and the antitrust agencies, and merger challenges 
based purely on potential competition arguments arc of late as “rare as hens’ 
teeth.” Based on what I’ve seen, this acquisition does not appear to be a good 
candidate to try to revive that theory as a viable merger enforcement option. 

D. Rather, this acquisition seems to be an archetypal example of a welfare-enhancing 
transaction - moving fallow assets that have long gone unproductive to an entity 
that intends to invest in the assets and use them to generate, for the first time, 
market output. Or put differently, since the cable companies’ spectrum licenses 
have never produced more than zero (or in the famous words of Dean Wormcr in 
Animal House, “zero-point-zero”) wireless service, any output that Verizon 
Wireless produces from the spectrum will enhance consumer welfare. The fact 
that Verizon Wireless wilt not immediately deploy the spectrum does not seem to 
me particularly damning. One does not just “turn on” spectrum; it requires much 
investment and development to transform fallow spectrum into a productive asset. 

E. From the perspective of antitrust, the fact that the acquisition of spectrum will 
give the market leader even more productive capacity is beside the point. The 
fact that it will make Verizon more attractive or make it more difficult for smaller 
providers to compete (because Verizon’s prices decrease or its quality increases) 
is good for consumer welfare and procompetitive. All that matters is that output 
will increase, 

F. Second, and in response, the opponents of the transaction assert that this is not the 
w'hole stoiy. Instead they argue that Verizon is acquiring the spectrum to keep it 
out of the hands of a smaller rival and that in the hands of another, less well- 
endowed wireless provider the AWS spectrum would generate even more output. 
Under certain circumstances - such as high share of market output, significant 
disparities in relative marginal costs, and supracompetitivc margins being earned 
by the acquirer of assets - some might argue that a "dominant” acquirer 
theoretically could have the incentive and ability to acquire fallow assets in order 
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to ensure that they remain fallow or at least less productive than they would be in 
the hands of a smaller, maverick rival. This is the so-called “hoarding” 
hypothesis, probably best described in the declaration of Professor Judith 
Chevalier, which is attached to T-Mobile’s Petition to Deny the Verizon 
Wireless/Cabie deals. While there may be a few holes in the theory, it is at least 
conceivable that a monopolist might buy up assets that fringe players and/or new 
entrants could use to expand market output and to put downward pressure on the 
monopoli.st’s prices and margins.’ 

1 . However, just because it is conceivable that an acquisition of assets might 
lead to less total output than other “more competitive’ alternative 
transaction(s) that will be preempted by the acquisition, it does not follow 
that the acquisition violates the antitrust laws. The theoiy inevitably 
depends on speculation. So far as 1 can tell from the opponents’ filings 
there is no concrete alternative transaction, much less one that would have 
generated more output.® Section 7, however, “deals in probabilities, not 
ephemeral possibilities.”^ “[UJneabined speculation cannot be the basis 
of a finding that Section 7 has been violated.”'*’ At the end of the day, the 
question is whether the identified transaction - Verizon Wireless’s 
acquisition of the cable companies’ AWS spectrum licenses - may tend to 
reduce competition (or consumer welfare). The question is not whether 
one can imagine deals in which someone other than Verizon Wireless 
might use the cable companies’ spectrum more extensively or more 
quickly than Verizon Wireless. In other words, Verizon’s acquisition does 
not merit antitrust intervention just because one can imagine a more 
procompetitive deal. 

2. Even if one assumes for the sake of argument that the hoarding theory is a 
viable basis on which to mount a merger challenge, it is dubious that 
Verizon Wireless is spending billions just to hoard the to-be-acquired 
spcctram. First, the theory might be plausible if Verizon had a monopoly 
share of the wireless market or if the cable companies’ AWS spectrum 
represents the only, or at least the most efficient, spectrum available to 


^ Applications of Cellco Partnership d/h/a/ Verizon Wireless, SpectnimCo. LLC. and Cox TMl Wireless, LLC for 
Consent to Assign Wireless Licenses: Joint Opposition to Petitions to Deny And Comments. Exhibit 4: Declaration 
ofMichaelL Katz. WT Docket No. 12-4. (March 2.2012),. 

^ T-Mobi!e suggests that the spectrum would generate greater output in its hands; however, it admits that it never 
entered into negotiations with the cable companies because it was preoccupied with trying to obtain approval for its 
erstwhile deal with AT&T. It is difficult not to be somewhat sympathetic to T-Mobile’s plight; nevertheless, such 
sympathy does not change the fact that no deal between T-Mobile and the cable companies has materialized. 

United States v. Marine Bancorporation, 418 U.S. 602, 622-23 (1974). 

''' BOC International Ltd. v. PTC, 557 F.2d 24, 29 (2d Cir. 1977). 
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competitors. Based on my reading of the filings with the FCC, neither 
appears to be the case here. Second, as a factual matter, for the hoarding 
theory to present a true concern, it should first be established that Verizon 
in fact has no intention to deploy the spectrum as it claims. While this is a 
difficult question to answer based on the parties’ self-serving public filings 
with the FCC, the Department has the ability to decipher Verizon 
Wireless’s true intentions by reviewing its eonfidential planning 
doeuments, by deposing the relevant Verizon Wireless decision makers, 
and through the use of other investigatory tools. If Verizon bought the 
spectrum just to “sit on it,” the Subcommittee can rest assured that the 
Department will figure that out. 

G. The bottom line is that it appears unlikely that the facts would support antitrust 
condemnation of Verizon Wireless’s acquisition of the eable companies’ AWS 
speetrum. Unlike AT&T/T-Mobile, these deals will not eliminate actual 
competition, and on the surface it appears that the cable companies made 
unilateral decisions before negotiating with Verizon Wireless that substantially 
lessen, if not eliminate entirely, any concern that the deals significantly reduce 
potential competition in the wireless space. As alluded to earlier, there is a 
theoretical possibility that Verizon Wireless is acquiring the licenses to keep the 
cable companies’ spectrum out of tbc hands of competitors that purportedly 
would use the spectrum to expand the output of wireless services more than 
Verizon Wireless is likely to do. As economists like to say, however, this theory 
does not seem particularly robust; the likelihood that the circumstances exist to 
make this threat of hoarding a worthy economic concern, much less an antitrust 
concern, appears small. Based on the available information, Verizon Wireless’s 
acquisition of the cable companies’ spectrum appears to increase total output 
and/or quality - t.e., consumer welfare. 

V. Commercial Agreements between Verizon Wireless and the Cable Companies 

A. Just because Verizon Wireless’s acquisition of AWS spectrum from the cable 
companies appears to increase output and consumer welfare, it does not follow 
that post-acquisition collaboration between Verizon Wireless and the cable 
companies automatically increases consumer welfare. As 1 mentioned earlier 
collaboration, even among rivals, can increase consumer welfare. Collaboration 
is prevalent throughout the economy and, without it, the economy would literally 
grind to a halt. Nevertheless, under certain circumstances, collaboration between 
or among otherwise independent companies can result in quality-adjusted net 
reductions of consumer welfare. The most obvious examples of harmful 
collaboration arc “naked" price-fixing, market allocation, and bid-rigging among 
rivals; those agreements are per se illegal and business men and women routinely 
go to jail for those types of collaboration. The truly naked agreements hold no 
promise of efficieney or better quality, are designed to restrict output in order to 
raise prices and profits, and are almost always covert (because in this country 
most business people understand that such conduct is felonious). 
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B. None of the opponents of the transaction has gone so far as to argue that the 
commercial agreements between Verizon Wireless and the cable companies 
amount to naked restraints. Nevertheless, under some circumstances, even 
collaboration that is not naked - that is, collaboration that plausibly holds the 
promise of increasing welfare - can have a net negative impact on total output and 
welfare. 

1 . This is particularly true where the parties to the collaboration arc 
competitors. The potential threat to welfare of such a collaboration among 
rivals depends on the structure of the market in which the collaborators 
compete as well as the scope and structure of the collaboration {i.e., the 
extent to which the collaborators share competitively sensitive 
information, the extent to which they share profits on activity outside the 
collaboration, the extent to which the agreement is exclusive as to third 
parties, etc.). So, for example, there is little reason to be concerned about 
collaboration among competing furniture manufacturers, representing 
twenty-five percent of the market’s output, to buy a commodity like paper 
goods: regardless of the potential efficiencies from the collaboration, the 
collaboration represents little if any threat to output, particularly if there 
are appropriate safeguards against, e.g., the exchange of competitively 
sensitive information about furniture manufacturing and sales, 

2. In more limited circumstances, even if the collaborators arc not 
competitors in any market, there could be cause for concern if, for 
example, one of the participants controls a large share of a critical input or 
channel of distribution and that participant grants the other participant(s) 
exclusive access to that input or channel. 

3. In either case, where the collaboration does not constitute a naked 
agreement to restrict output (or serve as a sham to disguise such a naked 
agreement), the simple threat of a competitive eoncem is only the 
beginning of the analysis and is not sufficient to warrant antitrust 
condemnation. Rather, two hirther factors must be considered. First, have 
the parties structured the collaboration in a way to eliminate or at least 
appropriately ameliorate the anticompetitive coneem? We antitrust 
lawyers spend a lot of time counseling clients on the safeguards and 
measures that are prudent to ameliorate, if not eliminate, such issues. 
Second, what are the countervailing efficiencies that the collaboration 
generally and the aspects causing competitive concern specifically are 
likely to create or enhance? This analysis can be difficult, but the good 
news is that the law has developed in a w'ay that is deferential to legitimate 
collaboration. In most cases an initial analysis of the stmeture of the 
market, the competitive significance of the venture, and the structure of 
tlie venture will indicate that the threat to competition and consumer 
welfare is ephemeral, if not completely absent. In those cases, there is no 
need for considering, much less balancing, efficiencies, 
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4. Finally, it is important to remember that unlike mergers, collaboration 
through commereial agreements tends to be impermanent. As a 
consequence, there is not as strong an argument for stopping in advance a 
proposed commercial collaboration based on potential competitive threats, 
at least in the absence of a “clear and present” threat to consumer 
welfare.' ' If any aspect of the collaboration proves anticompetitive in 
practice, the government can investigate and seek to enjoin the offensive 
aspect at that point. To the extent private parties suffer antitrust injury 
from the collaboration, they too can .seek to enjoin the collaboration, as 
well as obtain treble damages. 

C. Turning to the commercial. agreements between Verizon Wireless and the cable, 
companies - or at least what I know about them from public sources - the 
opponents have identified two areas where the collaboration arguably raises 
competitive concerns: the market for facilities-based w'ireless service and the 
market for wireline broadband service.''^ Essentially, the opponents argue that the 
collaboration allocates the wireless market to Verizon Wireless in exchange for 
Verizon Wireless’s (and through it, Verizon Wireless’s majority owner, 
Verizon’s) allocation of the broadband wireline market to the cable companies. 

In other words, according to the opponents, together with Verizon Wireless 
spectrum acquisition, the collaboration ensures that Verizon will focus on 
providing wireless service and the cable companies will focus on broadband 
wireline while Verizon will stop competing as vigorously to develop and market 
its FiOS service. 

1 . First, to the extent that these transactions pose any risk to potential 
competition in the wireless market, it is due to Verizon Wireless’s 
acquisition of the cable companies’ AWS spectrum licenses.'^ Let’s 
assume that the Department of Justice determines that, beeauste, e.g., the 
cable companies unilaterally decided not to enter the facilities-based 
wireless market, there is no basis to challenge the acquisition on a 


‘ ’ In contrast, experience tells us that a “wait and watch” approach towards mergers and acqui-sitions - pennanent 
changes to the structure of the parties and the market - is imprudent, if a transaction such as Verizon Wireless’s 
acquisition of the cable companies’ speclrum is consummated and later actually harms consumer welfare, it will be 
infinitely more difficult to ’’uniicramblc” the a.ssets and rc.storc the competitive status quo. That is why the Hart- 
Scott-Rodino Act requires that all substantial mergers and acquisitions, including Verizon Wireless’s acquisition of 
the cable companies’ spectrum, be notified to the Department and the FTC before the parties can dose. 

Applications of Cellco Partnership cl/h/a/ Verizon Wireless, SpectnmtCo, LLC, and Cox TMl Wireless, LLC for 
Consent to Assign Wirele.ss Licenses: Comments of Sprint Nextei Corporation WT Docket No. 12-4. (February 21, 
2012) at 16. Applications of Cellco Partnership d.d>/a/ Verizon Wireless, SpeclntmCo, LLC. and Cox TMl Wirele.ss, 
LLC for Consent to A.ssign Wireless Licenses: Petition to Deny ofT-Mohile, USA, Inc. WT Docket No. 1 2^, 
(February 21, 2012) (“Petition to Deny of T-Mobile”) at 15. 

" See, e.g, Petition to Deny of T-Mobiic at 36. 
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potential competition theory. Under that analysis, it seems highly unlikely 
that the cable companies in the foreseeable future will decide to reacquire 
wireless spectrum in order to start providing facilities-based wireless 
service, regardless of the collaboration contemplated in their commercial 
agreements with Verizon Wireless. Rather, assuming the facts show that 
the cable companies have deeidcd not to enter the market, they arc simply 
no longer competitors - actual or potential - in facilities-based wireless 
service. The collaboration is designed to provide them with access to a 
telecommunications service that they think is an important component of 
the bundle of services that their customers demand. As a general matter 
(though see the discussion below), obtaining access to a complementary 
product generally increases output and consumer welfare. It is unlikely 
that the commission that the cable companies will earn from selling 
Verizon Wireless’s service will create any additional material disincentive 
to enter the wireless service market by buying and developing new 
speetrum. 

2. Second and potentially more problematic, some opponents have alleged 
that as a result of the acquisition and collaboration, Verizon 
Communications will compete less aggressively with its FiOS sert'iee 
following implementation of the commercial agreements. As a loyal 
customer of FiOS, I must admit that 1 was particularly interested in this 
argument. Until Verizon deployed FiOS in ray neighborhood, I was the 
“victim” of my local cable monopoly, which offered to bring broadband 
wireline service to my house for the princely sum of $30,000! Shortly 
thereafter, my cable company’s scrappy competitor, Verizon laid FiOS 
cables voluntarily and with no surcharge throughout my neighborhood, 
endearing itself to myself and a number of my grateful neighbors along the 
way. So, I know first-hand that wireline broadband competition is highly 
preferred to a monopoly, and the last thing I personally want to see is any 
attenuation of Verizon’s competition in this space. By all means, the 
Department of Justice should look at this issue! 

3. Having said this, based on what I have been able to glean from the public 
filings, the parties have presented some sound reasons why the 
collaboration should have little if any impact on Verizon’s competitive 
plans for FiOS. Tho.se reasons include: 

a. First, Verizon Wireless will cam a fixed commission on the sale of 
the cable companies’ wireline broadband service, and that 
commission is dwarfed by the revenue that Verizon earns from 
signing up a new FiOS customer. Moreover, Verizon owns less 
than 60% of Verizon Wireless. As a consequence, Verizon only 


'Vdat 19, 
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receives a fraction of the commission Verizon Wireless cams from 
selling the services of the cable companies, whereas Verizon keeps 
1 00% of the much larger chunk of FiOS revenue. ' ^ In short, the 
promise of a fraction of a relatively small fixed commission seems 
unlikely to impact significantly Verizon’s competitive strategy for 
FiOS, 

b. Second, there is limited overlap between FiOS and the cable 
companies’ franchise territory. FiOS is present in just 15% of the 
collective franchise territories of the collaborating cable 
companies. So in the vast majority of the country represented by 
the cable companies, FiOS docs not compete. In those areas where 
FiOS is not available, the cable companies’ service is a pure 
complement to the service provided by Verizon Wireless or its 
parents. 

c. Third, in 2009 before tbe deal between Verizon Wireless and the 
cable companies was negotiated, Verizon had announced that it 
was ending its expansion of the FiOS footprint. As a result, FiOS 
is neither an actual nor a potential competitor in those franchise 
territories where FiOS is not currently present. 

d. Fourth, although the commercial agreements are confidential and 
the FCC filings defending the agreements arc heavily redacted, the 
parties claim that the collaboration has been structured with 
safeguards to prevent the exchange of competitively sensitive 
information and the like between the cable companies and Verizon 
(that is, the parent company of Verizon Wireless), I have 
confidence that the Department of Justice will carefully examine 
those safeguards and will let the parties know if the safeguards are 
inadequate. 

4. Finally, even assuming the collaboration does not adversely affect 
competition between the cable companies and Verizon Wireless (or its 
parent Verizon), there still could be a concern if either the cable 
companies or Verizon Wireless controls essential channels of distribution 
and has agreed to provide exclusive access to those channels to the other 
party to the agreements. Based on my own casual empiricism concerning 
the numerous ways that consumers access and procure both wireless and 
wireline service, I am somewhat skeptical that the commercial agreements 


” Applications of Celko Partnership d/h/a/ Verizon Wireless, SpeclrumCo, LI.C, and Cox TMI Wireless. LLC for 
Consent to A.ssign Wireless Licenses: .hint Opposition to Petitions to Deny And Comments. Exhibit 6 WT Docket 
No. 12-4, (March 2, 2012) ("Exhibit b"). 
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present such an exclusionary threat. Nevertheless, this is another area that 
the Department should review. 

5. Of course, with respect to all these points, the Department should “tntst 
but verify" as Pre.sident Reagan used to say. If the parties’ statements and 
documents prove untrue or at least insufficient to alleviate concerns that 
the collaboration might undennine Verizon’s incentive to compete for the 
provision of broadband wireline serv'ice or otherwise threaten competition, 
then the Department should consider the magnitude of efficiencies made 
possible by the reciprocal sales agency agreements. Often such marketing 
efficiencies can be somewhat underwhelming. Nonetheless, the parties’ 
efficiency claims should be given fair consideration. 

VI. The Innovation Collaboration Between Verizon Wireless and the Cable Companies 

A. Lastly, the opponents have raised concerns about the agreement between the 
parties to engage in joint R&D of “technology to better integrate wireline and 
wireless products and services." Of all the aspects of the transactions between 
Verizon Wireless and the cable companies, this one on its face seems least 
troubling, for several reasons. 

B. Generally, collaborative R&D is important and a positive contributor to consumer 
welfare, so much so that Congress enacted a statute, the National Cooperative 
Research Act of 1984, to ensure that the antitrust laws treat collaborative R&D 
.sympathetically and that certain features of the antitrust laws (such as treble 
damages and per se rules) do not deter sueh R&D.'* The Senate Judiciary 
Committee’s report on the law remains worthwhile reading, for it provides a 
thoughtful description of how the antitrust “rule of reason” should apply to 
collaborative research. To summarize, so long as there is room for several other 
competing R&D efforts - that is, as long as there are others outside the venture 
competing to create and develop innovations - in the same space, then the 
collaboration poses little if any conceivable threat to consumer welfare, 

C. Here, there is an explosion of competition to integrate wireline and wireless 
products and services. A great deal of that work is being done by platform 
vendons (like Google, RIM, Apple, and Microsoft), device OEMs (like Samsung, 
HTC, LG, Nokia, and Motorola), hardware and infrastracture manufacturers (like 
Cisco, Juniper, Ericsson, Intel, Qualcomm, and Broadcom), and content providers 
(like Yahoo!, Fox, Viacom, and AOL). If anything, wireless and wireline service 


“ Naiional Cooperative Re.search Act of 1984, Pub. L. No, 98-462, § 3{a), Stat, 117 (1984) {current version at 15 
U.S.C. § 430! (2004)). As a young lawyer in the Justice Department. I had the opportunity to work with the 
predece.ssor of this Subcommittee in developing the statute. At the time, there was a recognition that, so long as 
legitimate and appropriately structured, joint R&D rarely if ever threatens consumer welfare. Since the enactment 
of the law. I’m unaware of any court condemning a legitimate R&D JV'. 
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providers have been laggards. In short, there is no cause for concern that a 
collaboration between Verizon Wireless and the cable companies will comer the 
market on such R&D efforts. 

D. Nonetheless, some opponents to the deals have argued that there is reason to be 
eoneerned that the innovation collaboration may develop proprietary interfaces 
that the collaborators can use to exclude competitors. 

1 . The first and best response is “we’ll cross that bridge if we ever get to it.” 
The venture has developed nothing yet, and it may never do so. 

2. Second, to the extent that the JV develops proprietary interfaces that are 
closed, it is unlikely that those interfaces will gain traction. Apple, for 
example, is unlikely to embrace a technology that locks it into a limited 
number of providers who represent a small fraction of the market; if others 
in the ecosystem refuse to embrace a closed interface, it is dead on arrival. 

3. Third, many such interfaces in the wireless and wireline area are set and 
administered by standards bodies. Typically, standards bodies will only 
adopt proprietary technology into their standard if the owners of 
committed essential IP (sometimes referred to as Standards Essential 
Patents or SEPs) agree to make their SEPs available on fair, reasonable, 
and non-discriminatory (FRAND or RAND) terms. Moreover, there is a 
strong argument under the antitrust laws that an owner of SEPs who has 
agreed to the FRAND commitment should not be able to use SEPs to 
enjoin or exclude anyone seeking to implement the standard.'^ To the 
extent that is the rule, the ability of Verizon Wireless and the cable 
companies to use their proprietary technology developments to frustrate 
interoperability or seize control of standard interfaces is diminished. 

VII. Conclusion 

A. Based on my limited time and restricted access to information, the foregoing 
reflects my current view on how best to analyze the proposed transactions 
between Verizon Wireless and the cable companies. 

B. Thank you for your attention. I am happy to answer any questions. 


” See Slatemenl of the Department of Justice 's Antitrust Division on Us Decision to Close Its Investigations of 
Coogle Inc. 's Acquisition of Motorola Mobility Holdings Inc. and the Acquisitions of Certain Patents by Apple Inc., 
Microsoft Coip. and Re.search In Motion Ltd. at 5 (“IffApple and Microsoft’s commitments are] adhered to in 
practice, these positions could signiftcanliy reduce the possibility of a hold up or use of an injunction as a threat to 
inhibit or preclude innovation and competition."), http:/,'www.ju,stice.gov/atrfpublic/press releases- 
/20I2/2801 90.pdf, 
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Chairman Kohl, Ranking Member Lee, and members of the Subcommittee, thank 
you for inviting me to testify about the proposed spectrum transfer and the integrated 
eommercial agreements between Verizon Wireless and SpectrumCo LLC (eonsisting of 
Comcast, Time Warner Cable, and Bright House Networks) and Cox TMI Wireless LLC. 
Together these transactions will further cement Verizon’s control over several critical 
resources for providing mobile broadband service, including most notably spectrum and 
access to roaming, while also potentially expanding Verizon’s control over access to 
content, innovative services, and intellectual property. These deals merit a thorough 
investigation into the anticompetitive effects they may have on consumers and the future 
of our industry. This inquiry will prove that substantial and stringent conditions must be 
used to mitigate the anticompetitive effects of these transactions, and if these conditions 
are not included, the transaction must be denied. 

RCA is an association representing more than 1 00 competitive wireless providers 
across the United States, including many rural and regional carriers, providing 
commercial services to subscribers throughout the nation. Many of RCA’s members 
individually serve fewer than 50,000 customers, while RCA membership also includes 
larger regional and national carriers. 

A significant change has occurred in the wireless industry over the past half 


decade. We have moved from talking about the “Big 4” national wireless carriers to 
increasingly referring to the “Big 2,” a reflection of the level of control that these massive 
carriers hold over the industry against all competitors. In the once-competitive wireless 
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industry, the dominance of the two largest wireless carriers is visible by nearly any 
measure, including industry earnings before interest, taxes, depreciation, and 
amortization (EBITDA), total revenues, quantity of prime spectrum and value of 
spectrum. 

This deal is not about spectrum price. This deal is “an integrated transaction. 
There was never any discussion about selling the spectrum without having the 
commercial agreements,” as Comcast’s David Cohen recently stated, in which the major 
wireline providers in many markets will be at best joining forces to provide joint services 
- and at worst effectively agreeing not to compete with each other. Through the 
spectrum transaction, related marketing deals, and joint venture between the companies, 
Verizon will not compete for wired services with the cable companies, and the cable 
companies will not compete for wireless service with Verizon. If this deal concerned 
spectrum only, the cable companies could gamer a much higher price for the spectrum 
from spectmm-starved carriers. 

In AT&T’s defunct attempt to takeover T-Mobile USA, the Department of Justice 
and the Federal Communications Commission recognized that the market has become 
imbalanced between the Twin Bells (AT&T and Verizon Wireless) and the rest of the 
industry. Just before AT&T abandoned the T-Mobile takeover, Verizon stmek a deal 
with the cable companies, attempting to crowd out competitors and push the precarious 
state of the industry over its tipping point. While Verizon and the cable companies’ 
transactions are distinguishable, the result would be the same. Without substantial 
conditions, this deal would send an anticompetitive wave crashing through the industry. 
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Spectrum 

Proponents of this deal have stated that these transactions are only about spectrum 
and that inquiry and oversight are not needed, while at the same time openly stating that 
spectrum is the lifeblood of the wireless industry. Because spectrum is a scarce and finite 
taxpayer owned resource, it is a unique, fundamental input for wireless services. Federal 
policymakers must ensure that further spectrum resources are made available to feed the 
proliferation of wireless services. But it is even more critical that federal policymakers 
ensure that spectrum be made available to competitive operators who can and will 
immediately put it to use to expand mobile broadband and consumer choice. Verizon has 
shifted its public stance of having adequate spectrum resources to meet its needs through 
at least 2015 to stating to the FCC that it will need additional spectrum as early as 2013. 
All the while, Verizon maintains a vast spectrum warehouse of prime, unused spectrum 
and now looks to add additional spectrum resources to its stock pile. Putting aside the 
current transaction for this brief moment, 1 can assure you that virtually all RCA 
members would be ecstatic to find themselves in a similar spectral position as Verizon. 

This transaction would transfer at least 20 MFIz of prime, unused, and nearly 
nationwide spectrum into the hands of a carrier that already holds as much as 44 MFIz of 
unused spectrum in many markets. At the same time, many competitive carriers are 
approaching exhaustion of their current holdings. Verizon’s dominant control over other 
critical market inputs, including wireline backhaul, roaming for both voice and data 
services, and monopsony control over access to cutting-edge, interoperable devices, 
exacerbates this problem. 
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All Spectrum is not Created Equal 

Reviewing the spectrum holdings of multiple carriers will not result in an apples- 
to-apples comparison, as all spectmm is not created equal. Based on the propagation 
characteristics of the different frequencies as well as the potential for interference and 
various operations in neighboring spectrum bands, a direct megahertz to megahertz 
comparison is virtually impossible. However the speetrum band is sliced, Verizon 
demonstrates a stronger portfolio than most of its competitors, which would be bolstered 
if these transactions proceed as proposed. Federal policymakers must analyze this 
current transaction in the context of how much spectrum Verizon holds and how 
efficiently Verizon is using it. 

Verizon seeks to purchase at least 20 MHz of spectrum in the Advanced Wireless 
Service (AWS) band. Since it has already been cleared, this spectrum is ready for 
immediate 4G Long Term Evolution (LTE) mobile broadband deployments. Importantly, 
it is not encumbered by existing operations from other wireless operators or government 
users and the standards for LTE service over AWS have already been established as 
“Band 4.” AWS is one of four spectrum bands, along with Cellular, PCS, and 700 MHz, 
that will be used for the deployment of domestic LTE service. 

Not surprisingly, Verizon holds all four of the spectrum bands ready for 4G LTE 
deployment, and Verizon has significant amounts of under-used or unused spectrum. 

This spectrum grab is premature at best and nefarious at worst based on this 
underutilization of spectral resources which are primed and ready for LTE deployment. 

To put this in context, Verizon has proposed to spend $3.9 billion for the cable 
companies’ AWS spectrum while over $5 billion in other spectmm it has previously 
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purchased remains unused. This spectrum warehousing forecloses the opportunity for 
other carriers to expand services. 

Verizon holds 22 MHz of nationwide 700 MHz Upper C Block spectrum, as well 
as an additional 12 to 24 MHz of Lower 700 MHz in several markets. Yet based on its 
buildout status reports fded with the FCC earlier thi,s year, Verizon has begun 
constructing and offering service only on the C Block, while nearly $5 billion in spectral 
resources purchased at auction lie fallow in Verizon’s spectrum warehouse, and while 
many of our members struggle to offer competitive services to consumers over 
significantly less spectrum. 

Further, Verizon’s massive spectrum warehouse and purchasing power has a 
chilling effect on the secondary spectrum market. Verizon is able to pay staggering 
amounts for spectrum on the secondary markets, which encourages spectrum speculation 
for unfair financial gain. Instead, some speculators with no intention of constructing and 
operating wireless facilities are holding on to fallow spectrum in the hopes of a “big 
score” from one of the duopoly carriers. If the deal is approved as proposed, Verizon will 
add even more spectrum to its warehouse while competitive, spectrum-starved carriers 
are left behind. 

Lack of Interoperability Further Tips the Competitive Balance in Verizon’s Favor 

Long Term Evolution (LTE) promised to bring together GSM and CDMA 
technologies and unite the industry. As the FCC was attempting to establish the 700 
MHz spectrum as the 4G LTE spectrum band, Verizon and AT&T were creating separate 
band plans on which only their devices would operate. AT&T and Verizon successfully 
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bifurcated the 700 MHz spectrum, isolating lower A block holders, and stranding them 
without access to interoperable mobile broadband devices. Smaller carriers without a 
sufficient number of customers to demand the direct attention of equipment 
manufacturers found their frequencies orphaned. As a result they have been largely 
unable to deploy LTE services on 12 MHz of prime, low-band spectrum. 

Beyond the impact to Lower A Block licensees, this bifurcation has had a chilling 
effect on competition throughout the entire industry. The most telling example comes 
from Cox Communications. This past year, Cox decided to exit the wireless market. In 
its press release, Cox stated that its decision to no longer sell its 3G wireless service was 
based on the lack of wireless scale necessary to compete in the marketplace, the 
acceleration of competitive 4G networks, as well as the inability to access iconic wireless 
devices. Lack of interoperability has a negative competitive impact on the entire market. 

RCA members spent nearly $2 billion on 700 MHz spectrum, which they cannot 
use as a result of anticompetitive practices of the larger carriers. Smaller carriers, and 
their now stranded investment, continue to sit on the sidelines while Verizon and AT&T 
get a head start on deploying 4G LTE throughout the country. Verizon itself could 
mitigate some of the harms by deploying its 700 MHz lower A and B block licenses and 
demand inclusion of these bands on procured devices. Instead, that spectrum remains 
unused in Verizon’s warehouse. 

Additionally, the boutique specifications, known as band classes, have created a 
new, technical barrier to roaming. Where devices are not technically compatible, even 
when operating on the same technology in the same spectrum band, roaming will not be 
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possible. Restoring interoperability remains one of the most pressing competitive issues 
in the industry today. 

Roaming Is F unda mental to Competition 

No carrier provides ubiquitous service. Wireless customers must roam onto other 
compatible networks to receive service when outside of their provider’s coverage 
footprint. By their very nature, rural and regional carriers have less spectrum and smaller 
coverage footprints than the national carriers. The geographic service areas of RCA’s 
members do not replicate the massive national footprints of Verizon and AT&T, and so 
RCA’s members are heavily reliant on voiee and data roaming arrangements to fdl the 
gaps. The Commission has repeatedly recognized that roaming agreements can be 
critical to providers, especially smaller providers, remaining eompetitive in the mobile 
services marketplace. 

Roaming agreements were once commonplace. However, as the industry 
consolidated and market power became concentrated in the hands of fewer carriers, 
Verizon and AT&T have built a roaming duopoly where they rarely, if ever, need smaller 
carriers’ networks to fill coverage gaps. As a result, Verizon and AT&T have 
increasingly been able to hamstring the ability of other carriers to compete by refusing to 
offer voice and data roaming on commercially reasonable terms and conditions. RCA is 
pleased the FCC took action last year to ensure voice and data roaming where technically 
possible, but RCA members continue to struggle to negotiate commercially reasonable 
data roaming agreements. This is because Verizon has appealed the data roaming order, 
leaving the impact in limbo. Further, while the order is an important back-stop in private 
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negotiations, these negotiations remain very one-sided with the larger carriers having 
significant bargaining advantages over the smaller carriers. Simply put, Verizon has the 
power and incentive to stall negotiations to foreclose competition. This transaction will 
only increase Verizon’s dominance over the roaming market by eliminating four potential 
roaming partners. 

Not coincidentally, it is partially through Verizon’s dominant control over the 
roaming market that brought the cable companies to the table to surrender their spectmm 
to a one-time competitor rather than build out their own networks. When the FCC 
adopted its Data Roaming Order, NCTA, a trade association representing cable providers, 
stated that, “adopting enforceable data-roaming rights will enable new entrants to 
compete on a nationwide basis and give consumers more choice and flexibility in 
wireless services.” The most telling example of the importance of data roaming comes 
from the Applicants themselves. In explaining some of the challenges to building a 
network to the FCC, and in public statements, the Cable Companies said they would need 
to secure nationwide roaming agreements'. They rightly noted that wireless consumers 
expect service coverage wherever they travel and that no carrier, and especially not a new 
entrant, can provide serviee in all areas, which necessitates that it obtain roaming 
arrangements with other carriers. Indeed, Comcast stated publicly that “access to 
roaming agreements is next to impossible.” 

The roaming challenges expressed by the cable companies involved in the 
transaction today are experienced throughout the industry by all competitive carriers, as 
they noted. Increasing Verizon’s market power will only exacerbate these issues. 

' David L. Cohen, Clarifying Comcast's Spectrum Position, Comcast Voices, Jan. 17, 
2012, httD:.' '/ blog.com cast.con' i/2012,/01.'clarifving-comcast s- SDectrum-position.htiTil . 
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Federal policymakers should not implicitly endorse the “If you can’t beat ‘em, join ‘em” 
philosophy. 

Cable’s Competition with the Telephone Company 

Despite the cable companies’ inability to successfully launch their own facilities - 
based wireless services to compete with Verizon, the cable companies have found 
success in competing with Verizon’s other service offerings, including FiOS. With 
unconditioned approval of these transactions, such competition will vanish. As the one- 
time competitors join forces to market and sell each others’ services, federal 
policymakers must publicly establish clear rules of the road to ensure that this cozy 
arrangement does not stifle fumre innovation. 

For example, cable companies provided a threat to land line phone companies, 
such as Verizon, with the development and launch of voice over internet protocol (VoIP) 
services, giving consumers a choice of purchasing phone service from the phone 
eompany or their cable provider. The cable companies’ broadband products also 
provided an alternative internet offering to Verizon’s digital subscriber line (DSL) 
service. 

Essentially, in much of America there are two wires reaching most consumers - 
one from the phone company and one from the local cable franchise. In many markets, 
these wires are controlled by Verizon and one of the cable companies involved in this 
deal. In fact, nearly 70% of the 82.5 million Americans covered by Verizon’s local 
exchange carrier (LEG) territory are covered by the franchise area of one of these cable 
companies. For these nearly 60 million consumers, the only wires reaching their homes 
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will be operated by companies working together through these joint agreements. This 
raises serious questions regarding Verizon and the cable companies’ willingness to 
compete on services or costs. This Committee, the DOJ, and the FCC must carefully 
consider this competition issue. 

Backhaul and Control Over the Wires 

In addition to being the two largest wireless providers, Verizon and AT&T are 
also the two largest wireline providers. This provides the two carriers with a significant 
competitive advantage, as they effectively control the backhaul networks that provide the 
pathway from wireless towers to the public switched telephone network. These two 
largest providers have a history of discriminating against RCA members in the sate of 
backhaul capacity, not surprisingly favoring their own wireless affiliates. 

Increasingly, cable companies have provided an alternative backhaul service for 
wireless carriers. The growth of cable backhaul has also been lucrative for the cable 
companies. For example, in its fourth quarter 201 1 earnings release. Time Warner Cable 
noted an almost 70% growth in backhaul revenues in just one year, from 2010 to 201 1. 
The availability of cable backhaul capacity acts as a constraint on Verizon’s and AT&T’s 
incentives to raise backhaul prices even further. Now, however, Verizon and the cable 
companies have entered into a series of agreements, which raises the serious question of 
whether the cable companies have an incentive to continue to provide other wireless 
carriers with competitive offerings in the backhaul and special access markets. 

With the cable companies reselling Verizon Wireless service, it is critical that 
cable companies do not discriminate against competitive carriers in the provision of 
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backhaul service in favor of Verizon Wireless. Similarly, the FCC must carefully watch 
what Verizon, which has built out fiber networks to support its FiOS offering and to 
provide its own backhaul to Verizon Wireless cell sites, does not abandon the strategy of 
investing in and upgrading their own wired network. With Verizon and the cable 
companies now jointly marketing each others’ services on a cooperative basis, in many 
areas the backhaul market may go from a duopoly (Verizon and the cable companies) to 
an effective monopoly (the cooperative Verizon/cable companies’ joint effort). 

WiFi Services and Offload as an Alternative Solution to Network Congestion 

One way to reduce network congestion, without as great reliance on purchasing 
backhaul from a competitor, is to utilize WiFi offload capabilities. Congestion issues are 
resolved by moving traffic off the cellular network utilizing exclusively licensed 
spectrum and on to an internet protocol network. By connecting mobile devices to WiFi 
networks, traffic can be more immediately taken off the air and onto a wired network, 
allowing the operator to better handle capacity issues. Beyond the network operator side, 
consumers are also increasingly relying on WiFi networks with an ever-increasing 
number of connected devices. 

A growing trend in the industry is to shrink the size of cells through use of pico- 
and femto-cells and other systems to bolster this moving traffic off the air. All of these 
options rely on access to the wired network through either the phone company or the 
cable company. Cut off this access, and a WiFi offloading solution is eliminated. As the 
industry faces what many, including FCC Chairman Julius Genachowski, have referred to 
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as a “looming spectrum crunch,” we should work to identify ways to expand access, not 
give one set of teamed companies control over most of the solutions. 

Cable has been a leader in building out WiFi hotspots, utilizing unlicensed 
spectrum to provide unlimited and efficient wireless network access to their customers. 
For example, Comcast has over 20,000 WiFi hotspots from Philadelphia to New York 
City alone. With increased incentives to rely on Verizon for wireless service, cable 
companies may reduce expansion of WiFi networks, or make them available only to 
Verizon Wireless customers for mobile offload. Unfortunately, the removal of 
competition in this area will slow innovation and deployment of the high speed mobile 
broadband networks that all consumers and our economy rely on. 

Joint Marketing 

The agreements between the cable companies and Verizon shield each others’ 
core businesses from competition. Each company would have a stake in the success of 
the other, and accordingly even if there is no formal arrangement not to compete, the 
incentives are dramatically reduced. Regarding wired services, the two wires going to 
the home are wrapped up into one. 

As wireless broadband has grown and speeds have increased, LTE technology has 
brought us a potential third “line” to the home. Affix a “cantenna,” a cylinder-shaped 
antenna for receiving the LTE signal, to a structure and a customer can gain access to 
wireless broadband using the latest network technology to access the internet at speeds 
that are comparable or better to other potential offerings, particularly in rural areas. Yet 
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this third connection to the home is also under the control of the Verizon-Cable team, 
essentially wrapping up all three means of connecting the home under one banner. 

Moreover, other anticompetitive effects may loom within these agreements as 
well - but since they have been designated as “highly confidential” by the companies, 1 
am unable to review or comment on them. A thorough examination of such agreements 
must be made to determine whether other potential anticompetitive harms exist behind 
the curtain of the secret highly confidential documents. 

FCC Must Update the Spectrum Screen 

The FCC has recognized that the control of spectrum licenses can translate into 
control of the market, and has historically taken steps to ensure that licenses are 
accessible to a range of companies and interests. At one point we had a spectrum cap, 
with a limit on the amount of spectrum that one entity could hold. Following the sunset 
of the spectrum cap, the FCC moved to using a spectrum screen. For the past eight years, 
the Commission has used this now-outdated tool to determine whether or not to closely 
examine particular markets for competitive harm due to the consolidation of spectrum 
into the hands of too few entities. Because the operative facts in the dynamic broadband 
market were constantly changing, the Commission found it necessary to modify the 
screen constantly on a transaction-by-transaction basis, leading to recurring complaints of 
ad hoc decision making. While the spectrum screen may have been a useful transitional 
mechanism as the Commission moved away from spectrum caps in local markets, the 
Commission should now use a new approach to determine competitive harm. The 
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spectrum screen approach is no longer an adequate tool to consider whether competitive 
harm may be occurring in a particular market. 

Under the current spectrum screen, this transaction triggers additional scrutiny in 
only a few markets. As an informal tool for evaluating transactions, this points to the 
need for the screen to be updated to reflect today’s market realities - such as the fact that 
the FCC no longer considers the wireless marketplace to be “effectively competitive” and 
the fact that a duopoly now exists between AT&T and Verizon. Moreover, the standard 
spectrum screen analysis docs not adequately account for the fact that not all spectrum for 
broadband use is comparable as indicated above. The Commission should abandon the 
spectrum screen approach in fa vor of a new paradigm, used in the AT&T/Qualcomm 
transaction, in which the Commission reviews the potential anti-competitive effects of 
each proposed transaction on a national level, using a case-by-casc analysis. This 
approach would more closely approximate the reality of the current mobile wireless 
industry. If the FCC continues to utilize its spectrum screen, it should properly apply 
weighted values to different bands and blocks of spectrum based on the favorable, or 
unfavorable, characteristics that each band possesses for use in the provision of mobile 
broadband services. The spectmm screen should also more accurately reflect the current 
availability of wireless spectrum, which should result in a decrease of the spectrum 
screen. Finally, the FCC should consider a spectrum screen that is different for the 
dominant carriers in the industry - AT&T and Verizon - than it utilizes for the rest of the 
industry. The FCC must retain the ability to modify or alter the spectrum screen to adjust 
to new market conditions, including conditions created by the transaction at hand. 
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Verizon has previously agreed that the spectrum screen should be revised during a 
pending transaction. 

By adopting a screen that takes into account (1) the proper amount of usable 
spectrum; (2) a proper valuation of spectrum and (3) the current marketplace reality that 
four carriers are needed for competition in a market, the Commission would be able to 
more accurately determine the competitive harm caused by spectrum aggregation, 
particular in the context of additional spectrum aggregation by the two dominant carriers 
- Verizon and AT&T. 

Conditions Must Be Imposed If These Deals Go Forward 

For all of the reasons described, this deal cannot be granted unless the 
Commission imposes stringent transaction-specific conditions that limit the competitive 
harms that would result. Specifically, the FCC must impose; 

1. Significant spectrum divestimres; 

2. Commercially feasible provisioning of roaming; 

3. Interoperability and availability of interoperable devices; and, 

4. Affordable provision of backhaul and special access services. 

Where Verizon clearly holds a sufficient amount of spectrum to meet near-term 
demand, approval of the deal should include robust divestitures of unencumbered useable 
spectrum that can be deployed by one or more competing operating carriers to provide 
wireless broadband services. In considering spectrum divestitures, the FCC must conduct 
a full review of Verizon’s holdings and use in each market across the nation to determine 
where spectrum may otherwise be put to better and more efficient use, rather than sit in a 
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spectrum warehouse. This is particularly important in rural areas, where Verizon appears 
not to be utilizing spectrum it already holds to its full capacity. The FCC should require 
divestitures to operating entities willing to enhance their current offerings or expand their 
current operations in markets where it is clear that Verizon’s spectrum inventory 
unreasonably exceeds the capacity necessary to meet near-term demand. It is also critical 
that all spectrum divested be immediately available and suitable for deployment of 4G 
LTE services, including availability of interoperable devices and robust roaming 
opportunities. 

Verizon must be required to provide voice and data roaming on commercially 
reasonable terms and conditions. Roaming supports both consumer expectations and 
competition among carriers, and a stringent roaming condition will allow both existing 
operators and new entrants to compete in the market. Close scrutiny of the resale 
provisions contained in the joint market agreements with the cable companies should 
guide the justification of what is deemed to be commercially reasonable terms and 
conditions for roaming, and .should in fact be lower than these reseller rates as roaming 
carriers impose fewer costs on a host carrier than do resellers. Further, a stringent 
roaming condition along these lines will not unduly benefit the cable companies for their 
unwillingness or inability to deploy their AWS spectrum as they compete against other 
facilities based providers. 

The Commission must also impose an interoperability condition, ensuring that 
equipment for all bands - particularly for 700 MHz and AWS - remains open and 
competitive, with all carriers having access to devices that are interoperable within a 
band. The Commission must ensure that Verizon is prevented from restricting the best 
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and most innovative handsets to its own spectrum bands and technologies. Although an 
interoperability NPRM is forthcoming, the rulemaking and related appeal process on such 
a contested issue may be protracted. An interoperability condition on this transaction will 
mitigate competitive harms in the interim, and will be subject to revision in accordance 
with the Commission’s ultimate conclusions in the interoperability proceeding. In 
addition, Verizon must commit to deploying mobile wireless services on its Lower 700 
MHz A and B Block spectrum in the near term. In doing so, Verizon would create an 
equipment and infrastructure market that would both decrease its own warehousing of 
spectrum, as well as allow other providers to deploy on their own Lower 700 MHz A and 
B Block spectrum. 

Finally, the FCC must impose conditions for the provision of wireline backhaul 
and special access. Verizon and AT&T, the two largest providers, have a history of 
discriminating against competitors in the sale of backhaul capacity, tending to favor their 
own wireless affiliates. What already is a significant competitive disadvantage for 
smaller carriers may become seriously exacerbated by the proposed Transactions. The 
joint marketing and resale agreements raise the serious question of whether the cable 
companies have an incentive to continue to provide other wireless carriers with 
competitive offerings in the backhaul and special access markets. The Commission must 
condition this deal on access to Verizon’s and the cable companies’ backhaul capacity. 
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Conclusion 

Further concentration in the wireless industry will continue to crowd out 
competition and ultimately harm consumers. In looking at the Verizon-cable deals from 
a wireless industry perspective, Verizon Wireless will continue to grow stronger, the 
viability of competitors will be further stressed, and four potential new entrants will be 
eliminated as the march to duopoly continues. Absent imposing each of the conditions 
discussed today, competitive carriers will continue to struggle to provide service as an 
alternative to an even stronger market dominant player. These deals must be conditioned, 
or they must be stopped. Otherwise, new regulations to artificially create the benefits of 
market competition will be required. 

Thank you again for the opportunity to testify today, and I welcome any 
questions. 
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Introduction 

Chairman Kohl, Ranking Member Lee and esteemed members of the Committee, I 
thank you for the opportunity to testify before you today on behalf of Free Press. We 
are a nonpartisan nonprofit organization that works exclusively on technology and 
media policy. Through education, organizing and advocacy, we promote diverse and 
independent media ownership, strong public media, quality journalism and universal 
access to communications. 

Mobile technology has transformed our society and our economy at a breakneck pace 
during the past decade. In 2011, there were close to 323 million wireless subscriber 
connections in the United States. Almost one-third of households in this country have 
severed their landUne service and become fully dependent on wireless service to 
connect them to their friends, loved ones, and emergency services.' 

Residential broadband service provides the foundation for the most vibrant sector of 
our economy. The Federal Communications Commission correctly writes in the 
National Broadband Plan that, “[Broadband] is enabling entire new industries and 
unlocking vast new possibilities for existing ones. It is changing how we educate 
children, deliver health cate, manage energy, ensure public safety, engage government, 
and access, organize and disseminate knowledge.”^ 

However, as the consumer base for these services grows, the market providing them 
is quickly consolidating. The mobile wireless market has become top-heavy, with just 
two carriers controlling a vast amount of the profits and market share.^ Most 
consumers have the choice of only one, at most two, providers of residential wired 


'See CTIA, “Wireless Quick Facts: Year End Figures,” at 
http:/ / ir}m\dui.o}v! /aecliui haia.shy iafoJ imkx.dmf -UP/ 10323 

Tederal Communication.s Commis,sion, Connecting America: The National BroaSand ¥ lath'd (201 0) 
(National Broadband Plan). 

Verizon and AT&T together control nearly two-thirds of all \virele.ss .subscribers and nearly 
four-fifths of the entire wireless industry’s profits. SeeWireless Indnstiy Benchmarks. SNL Kagan (2012). 
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broadband service,'* Prices have remained high through artificially constructed bundles 
that force consumers into buying larger packages of services than they want or need.’ 

This lessening of competition and the discipline it provided for the market has left 
consumers with fewer choices, higher prices and unfair terms and conditions. This is 
no accident. It is the result of public policy decisions over the last 12 years to 
deregulate the broadband marketplace while it still faced monopoly conditions, and to 
place a disproportionate amount of the nation’s most valuable spectrum into the 
hands of just two wireless carriers. 

Throughout much of my testimony I will focus on the specific consumer and 
competitive harms associated with the proposed transaction we are here to consider 
today. However, T would also like to provide a broader perspective to bring into focus 
the backdrop of consohdadon against which this transaction is being proposed. 

The Looming Crisis in Competition 

In South Korea, connections arc three times as fast as those in the United States and 
one-third less expensive per month. As a result, adoption rates are close to 94 
percent.*’ 

In France, you can get Internet service that offer speeds twice as fast as Comcast’s 
DOCSIS 3.0, or Verizon’s DSL. You can get that service, bundled with high 
definition TV and mobile data service, for your laptop throughout most of the country 
for |33 pet month. Here in the United States, consumers pay three to five times that 
amount for the fastest speeds.^ 


*See National Broadband Plan at 37. 

* For example, a report from the industiy'-supported Technology Policy Institute found that 
broadband prices in the U.S. increased even as prices around the globe dropped. See Matt Lasar, 
“Broadband prices dropping around the world, but not US,” AnTechnica, Dec. 15, 2010. ISP 
earnings indicate broadband prices are on the rise. Over the past two years Comcast’s average data 
revenue per user increased mote than 5 percent, from $38.09 in 2009 to $40.11 in 2011. 
TimeWarner Cable’s average data revenue per residential user also increased more than 5 percent 
during this period, from $36.39 in 2009 to $38.32 in 2011. Survey data indicates most U.S. 
broadband customers believe they are paying too much for their sendee, with one-quartet repotting 
they have only one provider offering service where they live. .IVTIroadband Expert Survey of US 
Consumers Finds 94% Believe They Are Overpaying for Their Broadband Service,” Broadband 
Expert, Feb. 6, 2012. 

‘'Sutter, John,“Why Internet Connections Are Faster in South Korea,”C;W, Mar 31, 
201 0. h ttp: / / y( )0.gl ,''gRPS8 

'Benkler, Yochai,“Ending the Internet’s Trench Warfare,”i\w York Times, Mar 20, 2010. 
htt p:/ ./ ■a-tvw.nvtimcs. com, Vo 10, '03/21. /'opinion, ■'’21Bcnkler.html? r=l &:ulxn iil= l& adxnn l x= 131 10 
1 t445-7xRvrtidDUFNpBule/(:iXmA 
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This is not a result of the free hand of the market. This is the result of a failure on the 
part of our nation’s poUcymakers over the past 1.S years to protect and promote 
competition. 

In March 2010, the FCC published its National Broadband Plan, in which the 
Commission predicted that soon 75 percent of American households will have only 
one choice for at-home- high-speed Internet service: their local cable monopoly.® 
These companies, which spent significant investments to upgrade their networks in 
the last decade, now stand poised to reap the windfall of an unregulated monopoly 
environment where they are currently raking in over 90 percent margins on prottiding 
data services.’ But despite these incredibly high profits, prices for U.S. consumers 
continue to rise, even as they fall for consumers in other countries around the world.” 

For example, over the past decade, the monthly price for basic cable has increased 
mote than 50 percent, from under $33 in 2001 to nearly $50 in 2011." A recent FCC 
report once again confirmed that prices are higher in areas where cable companies 
have been granted pricing relief based on a finding of “effective competition” as 
defined in the Cable Act.’^ 

In addition to higher prices, this unconstrained consolidation means that the pipe 
providing access to news, entertainment, education, health care and communication is 
increasingly controlled by a single actor unconstrained by the forces of competition 
and free of government oversight. 

Similarly, the market for mobile broadband data is quickly trending toward a duopoly. 
The Justice Department and the FCC forestalled this trend by correctly and 
courageously denying the merger of AT&T and T-Mobile. However, this momentary 
pause in consolidation won’t last long if the proposed transaction is allowed to 
proceed unaltered. 


National Broadband Plan at 42. (“[Tjn areas that include 75% of the population, consumers rvill 
likely have only one service provider (cable companies with DOCSIS 3.0-enabled infrastmeture) that 
can offer very’ high peak download speeds.”). 

Crawford, Susan. The Crisis in Communications, note .32 (citing Bernstein Research, Dec. 
2010 Black Book 81 (2010)). 

^^ISupra note 5. 

^h\nd for most con.sumers, add to this another $40 in charges for set-top boxes, digital, and HD 
services. See SNL Kagan U.S. Multichannel Industry Benchmarks, SNL Kagan, (2012). 

".frr Implemmtation ofSeotion d of the Cable Television Consumer Protection and Competition Act of 
1992, Statistical Kepori on Average Rates for Basic Service, Cable Programming Service, and Equipment, MM 
Docket No. 92-266, Mar. 9 (2012). 
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Verizon and AT&T control two-thirds of all wireless subscriptions and 70 percent of 
the most lucrative post-paid market customers.’’ Verizon’s profit margin on wireless 
services is substantially higher than that for all other competitors, except for AT&T; 
and Verizon and AT&T together account for four-fifths of the entire wireless 
industry’s profits — the only two carriers that can claim double-digit shares of 
industry profits.’'* 

These increasing profits are a reality because consumers arc shelling out more and 
more each month for wireless services. Recent data indicates that the average monthly 
wireless bill was $86 in 2011, some 25 percent higher than just four years prior.'^ 


Figure 1: 

U.S. Wireless Market — Key Financial Metrics 


Carrier 

Spectrum Book 
Value 

Subscribers (2011) 

Wireless 

Market 

Share 

Wireless 

EBITDA 

Margin 

Share of 

Wireless 

Industry 

EBITDA 

Wireless 
ARPU (2011) 

Wireless 
CapEx as % 
of Revenue 
(2011) 

Verizon 

$73,250,000,000 

108,667,000 

33% 

48% 

42% 

$53.80 

12.8% 

AT&T 

$51,374,000,000 

103,247,000 

31% 

44% 

37% 

$51.02 

18.6% 

Sprint 

$20,529,000,000 

55,021,000 

16% 

18% 

7% 

$45.89 

8.0% 

T-Mobile’’^ 

$15,265,000,000 

33,711,000 

10% 

31% 

9% 

$46.00 

14.1% 

MetfoPCS 

$2,538,600,000 

9,346,659 

3% 

28% 

2% 

$40.80 

22.2% 

U.S. CeUular^ 

$1,470,550,000 

5,932,000 

2% 

23% 

1% 

$58.09 

16.5% 

Leap Wireless 

$1,940,824,000 

5,934,000 

2% 

21% 

1% 

$42.09 

14.7% 


Soum: SEC fiSttgs; JNL K^nn; iw Pmt Ajia^sit 

^ 4Q 2011 results not available; 3Q or YTD 2011 values used 


Veri 2 on and AT&T^s spectrum holdings have nearly four times the value of T- 
Mobile’s and Sprint’s combined. These two dominant market players hold 80 percent 
of the most valuable beachfront spectrum for traveling long distances and penetrating 
buildings and rough terrain.*^ 


^^See Petition to Deny of Free Press, In re Applications of Cellco Partnership dlbf a I/erii^n Wireless and 
SpedmmCo. LLA and Cox TMJ Wireless, LIjC For Consent to Assign Wireless Licenses, WT." Docket No. 
12-4, Feb. 21, 2012 {Free Press Petition to Deny), at note 26. 

fS'ee Fm Press Petition to Deny, at note 27. 

^"'See "J.D. Power and Associates Reports: Prevalence of Non-Contract Monthly Service Plans 
Continues to Grow, as Product Offerings Become More Competitive with Those of Traditional 
Contract Service Plans," JD Power and Associates, Mar. 31, 201 1 ; and "J.D. Power and Associates 
Reports: Average Length of Time Wireless Customers Keep Their Mobile Phones Increases 
Notably," JD Power and Associates, Sep. 23, 2010. The 201 1 data quotes above is a weighted 
average based on the 201 1 results reported separately for contract and non-contract services. 

^^See Free Press Petition to Deny, at 21. 
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It is against this backdrop that Verizon, Comcast, Time Warner Cable, Bright House 
Networks and Cox Communications have proposed to sell one another’s services, 
divide the market for at-home wireline broadband, and provide Verizon Wireless with 
the incentive and ability to leverage its market position, infrastructure and business 
relationships to stave off any serious competitive threat in tlie wireless marketplace. 

Allowing for further consolidation in this marketplace will only drAe prices higher, 
reduce consumer choice, and have drastic consequences on the rate of innovation as 
the companies inv'olved are freed from competition and find diminishing value in 
investing in better infrastructure. 

The Proposed Transaction Cements the Trend Toward a 
Wireless Duopoly 

The public airwaves over which broadband data is transmitted — spectrum — is the 
lifeblood of wireless technologies. There is a finite amount of it available and 
managing this scarcity is one of the most important functions of the Federal 
Communications Commission. 

Control Over the Input Market 

In this transaction, Verizon Wireless has agreed to weaken its competitive position in 
the markets where it offers at-home fiber broadband service in exchange for the 
opportunity to buy the last nationwide block of highly valuable wireless spectrum that 
will be available for the foreseeable future. The result will put Verizon in control of 
close to a third of all mobile broadband spectrum measured by value'^, and it will give 
Verizon and AT&T a combined 60 percent value share of this critical input market. 

When policymakers weigh whether or not this transaction will harm competition or 
benefit the public interest, they must look across the wireless marketplace and ask 
questions about the future prospects for competition and how they will be impacted 
by this deal. 

As explained below, excessive control over the essential spectrum-input market will 
raise barriers to new entrants, inhibit the provisioning of new competitive sertnces to 
consumers, and ultimately foreclose the ability of smaller competitors to mount 
serious challenges to the incumbent twdn Bell wireless companies. 

Mot All Spectrum is Created Equal 

Each band of spectrum in each local market has unique characteristics that result in 
no two identically sized blocks holding identical value. These differences are due in 


'See Free Press Petition to Deny ^ at 1 7. 
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part to the propagation characteristics of the spectrum — how far they can carry a 
signal and how well that signal can penetrate buildings and terrain. The geographic 
location of spectrum also plays a role — spectrum licenses serving areas with a higher 
population density are valued differently than more mral areas. 

As with property, the location of broadband spectrum is the main driving force of its 
value. Unfortunately, the screens that the FCC uses to measure spectrum holdings 
don’t measure this dynamic. These antiquated screens are out of date — they measure 
only for the square footage of holdings (the amount of Mega-Hertz, or MHz) and fail 
to acknowledge whether the spectrum holdings are beachfront, beach adjacent, or 
have only a beach view.'* 

Any analysis of this transaction must take into account the value of the spectrum 
being sold in order to adequately examine the concentration of market power that 
results from this deal. Simply counting the total MHz of available spectrum held by 
any one carrier provides an inaccurate and distorted portrait of market power. 

An analysis of the spectrum holdings most valued for providing mobile data services 
reveals a significant imbalance in ownership. Currently two companies — AT&T and 
Verizon Wireless — hold a disproportionate percentage of beachfront spectrum, with 
Verizon alone controlling one-third of the spectrum best suited for nationwide mobile 
broadband. 

However, even accounting for the value in spectrum best suited for mobile 
broadband offers inaccuracies. Spectrum values can vary based on geography and 
population density, as discussed earlier, and they can also become distorted in the 
presence of incumbents who can place a higher value on acquiring spectrum to 
disadvantage potential competitors.'*^ 

Free Press attempted to provide a crude perspective of spectrum market share based 
on value by constructing a weighting scheme based on the book value of spectrum 
holdings reported to the SEC, recent auction prices, and recent prices reported on the 
secondary markets. The result can be seen in the table below; 


For a more in depth account of the inherent differences in the value of spectrum see Free Press 
Petition to Deny, atlO-19. 

e.^.Ex ParteSubmission of The United States Department of Justice, In the Matter of A 
National Rroadband Plan for Our Future, GN Docket No. 09-51, (2009) (DoJ Broadband Plan Ex Parte), 
at 22-25. 
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Figute 2: 

U.S. Wireless Market 

Value-Weighted Shares of Mobile Broadband Spectrum 


Share of Each Band’s Total MHz-Pops 


Carrier 

700MHz 

Cellular 

PCS 

AWS 

BRS 

BBS 

AH Mobile 

Broadband 

Spectrum 

All Mobile 

Broadband 
Spectrum (Value 
Weighted)* 

Verizon 

43% 

48% 

15% 

15% 

0% 

0% 

17% 

29% 

AT&T 

24% 

44% 

26% 

8% 

0% 

0% 

16% 

25% 

Sprint 

0% 

0% 

27% 

0% 

0% 

0% 

7% 

7% 

T-MobUc 

0% 

0% 

20% 

27% 

0% 

0% 

10% 

10% 

MetroPCS 

1% 

0% 

3% 

9% 

0% 

0% 

2% 

2% 

U.S. Ccllnlar 

3% 

4% 

2% 

2% 

0% 

0% 

1% 

2% 

Leap Wireless 

0% 

0% 

2% 

9% 

0% 

0% 

2% 

2% 

Clearwire Corp. 

0% 

0% 

0% 

0% 

86% 

62% 

25% 

5% 

Spectrum Co. 

0% 

0% 

0% 

21% 

0% 

0% 

4% 

4% 

Cox 

1% 

0% 

0% 

2% 

0% 

0% ' 

1% 

1% 

Other 

29% 

4% 

6% 

8% 

14% 

38% 

16% 

14% 


Soime:FykenihR^»rt;J^PnssAiiaifSu; Joes mfreflea abie^ttenttnauaOiom 

♦TOOMHz and cellular spectrum MHz-pops were weighted by a value of 1; PCS and AWS-1 were weighted by a value of 0.5; BRS 
and BBS were weighted by a value of 0.1. Weights chosen based on recent market valuations. 


Using this approach, we observe that if these applications are approved, Verizon will 
control fully 35 percent of all value-weighted mobile broadband spectrum. If a more 
finely tuned valuation methodology is used by the expert federal agency to assess 
market shares, this level of control over the spectrum input market would clearly be 
considered moderately concentrated and should raise red flags at the DoJ and the 
FCC. Given the highly concentrated nature of the overall wireless market, the FCC 
and the DoJ must conclude that this transaction would significantly weaken fumre 
prospects for meaningful wireless competition. 

Tbe Impact of Spectrum on Wireless Competition 

Without access to a sufficient amount of high-quality spectmm, a wireless company 
cannot offer first-class wireless services. It cannot scale its business in a cost-efficient 
way, or keep up with growing consumer demand for wireless data. Spectmm, 
particularly highly valuable spectmm, is the input market on which the entire wireless 
industry is built. 

The higher the quality of spectrum a carrier controls, the less cosdy it is for that 
carrier to expand the capacity of its network. Cell towers can carry signals longer 
distances with beachfront spectmm, so fewer towers are needed to provide coverage 
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in a given area.^'^Vith more spectrum, towers are also less likely to get overloaded with 
traffic, because the data demands on the tower from surrounding subscribers can be 
easily spread among the channels that the carrier owns licenses for. 

If a carrier lacks higher-quaUty spectrum, it must build more towers to catty its signal 
over even short distances, and to ensure its network keeps pace with consumer 
demand. The FCC has repeatedly noted that to provide coverage that requires one cell 
site with high-quality spectrum would necessitate nine cells with lower-quaUty 
spectrum.^' 

Building a wireless network over low-quality spectrum requires an increase in the ratio 
of capital expenditures to profit. Put simply, a carrier must spend more of its revenue 
on building infrastructure and there is less left over for profits. 

Therefore, having a weaker spectrum position vis a vis your competitors makes it near 
impossible to mount a serious competitive challenge. To offer a comparable quality of 
service to consumers, a wireless company must spend much more to make efficient 
use of its less valuable spectmm holdings, driving the retail cost of that service to 
consumers ever higher. 

Foreclosure Value 

The DoJ has pointed out tliat because of the important role spectrum plays in the 
investment strategies of wireless carriers, the value of that spectrum to incumbent 
providers is increased.^^ The private value of spectrum for an incumbent in a given 
market includes not only the revenue from use of the spectrum but also any benefits 
gained by preventing rivals from using that spectrum to erode the incumbents’ 
existing businesses. Therefore, even though a carrier may not need spectrum to meet 
an immediate demand, it has significant incentives to keep that resource away from its 
would-be rivals. 

Indeed, that appears to be the case in this transaction. The companies seeking 
approval for this transaction freely admit that “Verizon Wireless has sufficient 
spectrum to meet its immediate needs, and generally to meet increased demand in 
many areas until 2015.”^’ 


~”See Implementation of Section 6002(h) of the Omnihm Budget Reconciliation Act of 199i; Annual Report 
and Analysis of Competitive Market Conditions with Respect to Mobile Wireless, including Commercial Mobile 
Services, WT Docket No. 09-66, Fifteenth Report, 26 FCC Red 9664, at para. 293 (rel. June 27, 2011) 
{Fifteenth Report). 

Vd. 

^Oo] Broadband Plan Bx Parte. 

^^See e.g. Cox Application, p. 12; SpectrumCo. Application, p. 13. 
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Purchasing this spectrum is not the only way Verizon can meet increasing consumer 
demand for data, but it is the only way it can foreclose its competitors from providing 
a serious competitive threat by offering lower-cost high-speed mobile services. 

This Spectrum Will Not Be Put to Its Most Immediate and Tifficient Use 

Verizon fails to offer a detailed explanation of when and in what geographic markets 
it plans to use the spectrum being sold in this transaction. Without such a showing, it 
is reasonable to expect that other wireless carriers that do not enjoy Verizon’s 
superior spectrum depth would better serve the public interest by putting these 
licenses to use immediately. 

Indeed, putting this spectrum in the hands of other carriers would promote more 
balanced use of all broadband spectrum across multiple carriers’ networks. That just 
two carriers hold most of the spectrum available for broadband use (and in turn most 
of the market share) whUe pleading spectrum poverty should send a strong signal to 
the FCC that it is not living up to its congressional mandate to “improve the 
efficiency of spectrum use.”^'* 

Verizon also fails to offer any cost-benefit analysis detailing why hoarding this 
valuable spectrum for multiple years is more beneficial to the public interest than 
Verizon simply investing in other methods for increasing its capacity locally where it 
experiences increased data demand. 

Verizon emphasizes the ever-increasing number of smartphones and data-heavy 
devices on its network, but fails to mention the massive increase in revenues that 
come from this trend.^® These are profits that can and should be re-invested in the 
network to increase capacity via ceU splitting, Wi-Fi offload and spectrum sharing. A 
quick look at Verizon’s revenues and capital expenditures reveals that the company is 
well placed to make these investments. The intensity of Verizon’s capital expenditures 
actually declined even as it accelerated its LTE roUout, indicating that it has substantial 
resources to meet network demand without increasing prices or reducing services. 

Verizon could do aU of the routine things that carriers do to increase capacity to meet 
predictable increases in demand. And if Verizon fails to do these routine things, if it 
fails to invest in capacity enhancements like cell splits, then putting this spectrum in 
the hands of maverick competitors means customers wiU have alternatives. This is a 
reality that the duopoly carriers do not seem to understand — tlieir customers are not 
and should not be theirs forever, unless the carriers do what is necessary to earn their 


47 U.S.C. § 332(a)(2) 

^’Verizon’s wireless revenues for 2007-2011 were 543.824B, $49.298B, $60.325B, $63.407B, and 
$70.154B. Verizon’s net operating profits from its wireless division for 2007-2011 were $11.737B, 
?t3.96B, $16.638B, $18.724B, and $18.527B. 
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loyalty. Further, it is not the job of government to assist earners in retaining their 
customers at the expense of competition and innovation. 

The Proposed Joint Operating Entity and Joint Marketing 
Agreements End What Little Hope Remains for 
Competition IN Home Broadband Service 

The joint operating entity (JOE) arrangement and joint marketing agreements (JMAs) 
represent an agreement betw^een these companies to stay out of one another’s way, in 
perpetuity. The agreements are designed to divide the market for wireline at-home 
broadband service between the cartel of companies that are parry to the deal, and to 
give these companies more control over the pace of innovation to ensure that any 
future products and services do not undermine their legacy revenue streams of video 
and fixed broadband ser\dces. 

Congress recognized the danger in this sort of arrangement when it passed the 1996 
Telecommunications Act. That legislation specifically bars joint collaborations 
between local cable and local long-distance carriers.^’’ That is because in 1996 
Congress intended to encourage the kind of intramodal competition between cable 
and telephone companies that these agreements will eliminate. 

The word “competition” was used 1 96 times on the floor of the Senate to describe 
the Telecommunications Act. 

“Allowing cable companies to provide phones and phone companies to provide cable, 
this bin will spur competition and reduce costs to the Nation,” Sen. Ted Stevens said 
of the bill his committee helped author.^ 

Openly striking deals to sell your rival’s services is not the kind of competition the 
Telecommunications Act envisioned. The cutthroat competitive environment that 
pushes innovation forward and forces companies to continually invest in rolling out 


^‘47 U.S.C. § 572. See also Conference Report, Telecommunications Act of 1996, House of 
Representatives, 104th Congress, 2d Session, H.Rept. 104-458, at p.l74. “The conference agreement 
adopts the provisions of the Senate bill limiting acquisitions and prohibiting joint venmres between 
local exchange companies and cable operators that operate in the same market to provide video 
programming to subscribers or to provide telecommunications services in such market. Such carriers 
or cable operators may enter into a joint venture or partnership for other purposes, including the 
construction of facilities for the provision of such programming or services. With respect to 
exceptions to these general rules contained in new section 652 (a), (b), and (c), the conferees agreed, 
in general, to take the most restrictive provisions of both the Senate bill and the House amendment 
in order to maximize competition between local exchange carriers and cable operators within local 
markets.” 

’ ' htt p:/'/thon’ia.s.ioc.gov/cvi-bin/quer\t.A.?tl04:S071N5-541:/ 
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better products and serrdces is born from companies doing everything they can to 
steal away their competitors’ customers, not by offering to sign up your own 
customers for rivals’ services. 

With this transaction, it is clear that offering perpetual reciprocal marketing was the 
price Verizon paid for a seat at the table to negotiate the price of keeping this 
spectrum out of the hands of potential competitors. On the other side of the ledger, 
the cable companies need an assurance that the spectrum asset they are selling would 
not be used against them either in areas where they directly compete with Verizon 
FiOS, or by Verizon striking deals to offer quad-play services with satellite video 
providers.^® 

For the average American consumer, this means higher cable and Internet btUs every 
month; it means higher wireless bills; it means the cable-programming cartel will likely 
never be broken up; and ultimately it means the quality of U.S. communications 
networks will continue to trail that of many other developed nations, as the lack of 
real competition will mean less incentive to invest in R&D and network upgrades. 

The Agreements Reduce Verizon’s Incentives to Promote FiOS as a Competitive 
Alternative to Cable Services 

Verizon Communications competes head to head with the big cable companies that 
comprise SpectrumCo in certain markets. It provides its FiOS bundle of voice, video 
and high-speed broadband service in direct competition with Comcast, Time Warner, 
Cox and Bright House in markets in the Northeast, Mid-Atlantic and Pacific 
Northwest regions. 

The JMA’s and JOE provide a roadmap for these former rivals to collaborate rather 
than compete. The JMAs in particular remove the incentive for Verizon to 
aggressively market its FiOS product where the carrier competes head to head with 
the cable companies that are a party to this deal. 

Verizon Communications put it best when it submitted an expert analysis to the FCC 
in 2009: “[Cable and FiOS] have strong incentives to maintain and expand their 
subscriber base to spread their fixed costs over a large network of users. When a cable 


^^See remarks of Lowell C. McAdam, President, Chief Executive Officer, COO & Director, 
Verizon Communications, Inc., UBS Global Media & Communications Conference, December 7, 
2011. “I think that's the reality of the situation we are in. As I talked with Brian Roberts, he said 
L/)}vell. if I sell you the spectmm, that puts me on a particular path, 1 need to have a fallback that if this 
doesn't work as well as we hope that I'm not blocked out of wireless^ so I had to respect that as a partner. And 
an MVNO will have added burdens for them if they choose to go that path. They’ll have to make 
that call, but it will be profitable for us if they do go that way. So it's a win-win I think for both of 
us.” (emphasis added). 
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company or telco loses a subscriber ro its competitors, it loses both the variable profit 
contribution from that subscriber as well as the subscriber’s contribution to its fixed 
costs of building and maintaining its network.”^'’ 

Now, each time Verizon FiOS’ cable competitors sign up a subscriber, the company 
does not experience this “loss in contribution to its fixed costs”; it sees a new 
potential mobile data subscriber where its margins are much higher. As a result, this 
transaction recalibrates the incentives in the market for wireline telecommunications 
services. The transaction weakens the incentives for Verizon to compete for market 
share and forecloses the hope that Verizon may expand its FiOS deployment to offer 
a competitive alternative to the cable monopoly in other markets. 

The result will be monthly subscription rates unconstrained by competitive pressure, 
and a reduction in investment for broadband deployment and infrastructure upgrades. 
Put simply, this means higher prices and slower speeds for consumers. 

The Agreements Prevent a Future Wireless Competitor from Market Entry 

The cable companies that joindy comprise SpectrumCo have argued that while their 
wireline infrastructure puts them in a position to build towers and invest in their own 
wireless broadband infrastmcture, the costs and economies of scale associated with 
creating a new facUities-based wireless company are prohibitive. That is, they do not 
believe they can amass wireless market share quickly enough to justify building their 
own infrastructure.^® 

Therefore, the companies argue, this transaction does not foreclose the entry of 
wireless competitors since they do not plan to invest in towers, contract with phone 
manufacturers, and deploy a network in the first place. However, there are several 
ways to enter the wireless market apart from building a proprietary network. Cable 
companies could have used this spectrum as leverage to partner with a non- 
competitive wireless provider, like Sprint or T-Mobile, to buy wholesale access to 
their infrastructure and become a retail reseller of mobile service. 

In fact, many companies engage in this kind of agreement already, operating as so- 
called “mobile virtual network operators,” or MVNOs. For example, Ting is a mobile 
operator that obtains wholesale access to Sprints network and resells that connection 
to consumers, offering monthly no-contract services that are below the retail prices 
charged by Sprint itself.®' 

Afw Pelition to Detiy of the Communications Workers of America, at note 15. 

Tice e.g. Declaration of Robert Pick, Chief Executive Officer of SpectrumCo, LLC, Exhibit 4 of 
Public Interest Statement in Verit^n-SpectrumCoApplication. 

" See https:,' tiny.c om .A yhy-iiny/ . “We will make less money per customer in hopes of 
building mote loyal relationships and earning referrals.” 
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Moreover, the cable companies selling this spectrum have shown their perceived need 
to offer quad-play services through the JMAs. However, under these agreements, the 
companies are not re-sclUng access to wireless services under competitive rates, terms 
and conditions. They are merely signing their own customers into Verizon Wireless’ 
two-year contracts in exchange for an assurance they won’t face competition from 
Verizon FiOS in the monthly video and broadband at-home market. 

For example, Verizon Wireless had been working with DIRECT TV to create a 
bundle of voice, video and mobile broadband that would have competed with cable 
offerings across the country, but terminated the project direcdy after announcing this 
deal.^^ Similarly, the big cable companies had been working with the mobile 
broadband operator Clearwire to develop a quad-play bundle, and they too terminated 
that deal as soon as they entered into these JMAs that protect their services from the 
competition of Verizon FiOS.^'^ 

From the perspective of consumers, a far better outcome would be for the cable 
companies to partner with a non-dominant wireless carrier, like Clearwire or T- 
MobUe, to offer quad-play packages that compete with the current Verizon/ AT&T 
wireless duopoly. This would nor only introduce a new competitive threat in the 
mobile marker, it would also preserve what litde competition exists in the at-home 
broadband market that this deal dooms. 

The Aff^ements Signal the End of the FCC’s Current Broadband Competition Tolig 

“Next-generation” wireless service — commonly marketed as 4G LTE — has long 
been hailed as the coming competitive savior to free consumers from their monopoly 
cable-broadband prison. 

Comcast has used wireless to downplay the harms of the wireline duopoly.^"* Both the 
current^’ and prior^^ FCC chairmen have cited future wireless competition as the 
answer to concerns about the wireline duopoly. 


Tfse Comments of DIRECT TV, In re Applications of Verizon et. at, at 3. 

’’Peter Svensson, “Cable Companies Drop Wireless Dreams,” Associated Press, Dec. 2, 201 1. 

Tfee e.g. Comments of Comcast Corporation, GN Docket No. 09-51, June 8, 2009, p. 41; Reply 
Comments of Comcast Corporation, GN Docket No. 09-51, July 21, 2009, p. 7. 

’Tee e.g. Steven Levy, “The Wired Interview: FCC Chair Julius Genachowski on Broadband, 
Google and His iPhone,” Wired, March 4, 2010. 

’‘.fee e.^. Written Testimony of Chairman Kevin J. Martin, Federal Communication Commission, 
Before the Committee on Energy and Commerce, U.S. House of Representatives, P. 4, July 24, 
2007. 
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The Commission’s Wireless Broadband Access Task Force plainly suggested that 
“wireless networks can provide competition to existing broadband seiwices delivered 
through the currently more prevalent wireline and cable technologies. Wireless 
broadband can create a competitive broadband marketplace and bring the benefits of 
lower prices, better quality, and greater innovation to consumers.”^' 

But be it 3G or 4G, the wireless savior has yet to show up and with these carteli 2 ation 
arrangements, it’s clear that V erizon intends its 4G service to be a complement rather 
than a competitor to the cable broadband monopoly that most consumers face. 

These agreements remove any incentive for Verizon Wireless to use its 4G network to 
offer high-speed Internet access at competitive prices or terms with the current cable 
broadband packages. Instead, it will continue to keep low caps on the total amount of 
bandwidth consumed, and it will force would-be subscribers to buy through tiers and 
bundles of needless other services before purchasing Internet access.^® 

The Agreements Should Trigger Antitrust Scrutiny in Tight of the DoJ’s Competitor 
Collaboration Guidelines 

The DoJ’s “Competitor Collaboration Guidelines” and the “Intellectual Property 
Guidelines” provide an outline for the kinds of collaboration that would negatively 
impact competition. 

The fact that the companies involved in this transaction are vertically integrated in the 
markets of monthly cable service, must-have content production and sports coverage, 
and wireline and wireless broadband services implicates several of the concerns raised 
in these guidelines and should tri^er a strict antitrust review. 

For example, conditioning the tights to jointly developed research and development, 
by an entity outside the agreements, on the purchase of an additional item or contract 
obhgation, could constitute illegal tying as described in Section 5.3 of the “Intellectual 
Property Guidelines.” 

If pooling arrangements require the companies to share competitively sensitive 
technology, this could deter or discourage innovation because none of the companies 
want the others to have a free ride on their R&D investment.^*’ 


’Tee “Connected on the Go: Broadband Goes Wtireless,” Report by the Wireless Broadband 
Access Task Force (“FCC Wireless Broadband Task Force Report”), Federal Communications 
Commission, GN Docket No. 04-163, February 2005, at pp. 13-14. 

“For further commentary on the perils of bundling and tying in the wireless market, see e.g. 
Written Testimony of Joel Kelsey, Consumers Union, Before the Senate Judiciary Committee 
Subcommittee on Antitrust, Competition Policy and Consumer Rights, June 16, 2009. 

’TVe Federal Trade Commission and U.S. Department of Justice, Antitrust Guidelines for the 
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Antitrust concerns should also be tri^ered if the parties engaged in cross-licensing 
technology possess aggregate market power, because the likelihood these companies 
win exclusively deal with one another to exclude potential competitors is heightened,'*® 

CONCLUSION 

Effective or meaningful competition occurs when 1) the barriers to entry for new 
competitors in the market are low; 2) consumers have a choice of alternative 
providers and services in the market and the costs of switching providers do not 
present an undue burden; 3) innovations in technology arc encouraged and lead to 
expansion of services and product offerings for consumers; and 4) no single fkm or a 
group of firms have the power to influence the prices of the products and services. 

However, in the market for wireless and wireline telecommunications services, there 
are pronounced and extensive barriers to effective competition. Consumers are being 
locked in to the few large incumbents offering service and competitors ate being 
locked out of the marketplace. 

There is no reason this pattern of poorly protecting the public interest has to 
continue. The DoJ and the FCC showed immense analytical skill and political courage 
in rejecting the AT&T/T-Mobile merger, even if they did send AT&T home with the 
Qualcomm parting gift. 

Though the transaction we are considering now does not appear on the surface to be 
as harmful as AT&T’s most recent horizontal empire plans, Verizon’s consolidation 
of valuable spectrum raises as many long-term competitive concerns. These concerns 
alone would be enough to reject these applications, but when viewed along with the 
unprecedented Verizon-cable cartelization agreements, the federal agencies reviewing 
this deal have no choice but to tell Verizon no if they intend to protect competition. 

Wireless companies are fond of evangelizing about the “spectmm crisis.” Well, it’s 
long past time we all get serious about the competition crisis that consumers ate 
already facing, and that begins with the rejection of these anticompetitive license 
transfers. 


Licensing of Intellectual Property (1995) (Intellectual Properly Guidelines) at Section 5.5. 
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Creeping Duopoly? 

Tim Wu 

Isidor & Seville Sulzbacher Professor of Law 
Columbia Law School, New York 

Does support for robust competition remain the communications policy of 
the United States? It may sound like a rhetorical question. Yet it is the right 
question to ask as we witness increasing concentration in most communication 
markets, including the prospect of de facto duopoly in wireless communications. 

It was the question underlying the AT&T/T-Mobile merger last year. And it is 
the same question raised by the sale of spectrum and marketing agreements we 
examine today. 

As compared with the spectacle of T-Mobile - AT&T, Verizon's softer 
strategy may seem a sideshow. But subtle action is often the more powerful, 
particularly in a distracted age. Verizon holds more valuable spectrum than 
anyone else, and should it complete this transaction, it will actually be left with 
spectrum holdings that are, by book value, larger than an AT&T/T-Mobile 
combination.* Yes, AT&T's challenge to competition was feckless and loud. But 
Verizon's deal affects the very competitive structure of the communications 
market. 

This transaction (and others like it) does not threaten to be the grand coup 
that ends competition in our time. The danger, rather, is the prospect of a 
"creeping duopoly" in wireless, and in addition, a quiet end to the contest once 
thought to be the most important of all, namely, competition for the last mile. 
That is why the Commission must examine this transaction as closely as it did in 
the AT&T/T-Mobile merger. 

The usual dangers of excessive concentration are well-known: higher 
prices, poor customer service, and, over time, a kind of depressing stagnancy. 

But I would also like to highlight the particular dangers to innovation that are the 
likely byproduct of non-competition between Verizon and the main cable 
companies. 

My testimony covers three points. 

1. The Duty to Decide 


* See Comments of Sprint Nextel Corp., WT Docket No. 12-4, at 18-19. 
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There is nothing natural about the markets under consideration here, for 
the United States Government sets the structure of competition. Because 
spectrum is finite, necessary, and public, every decision the Government makes 
cannot help but affect the structure of the market. Even a decision not to 
intervene in a particular sale is a substantive decision with real and important 
effects on structure. 

Unlike in normal markets, the federal government has a particular duty as 
regards industry structure, for spectrum belongs to the public, and it is the 
Government's role to make sure their asset is being used properly. That means 
the Federal Communications Commission cannot sit idly by and say it is 
allowing nature to take its course. It must, on an ongoing basis, decide whether 
more competition or more concentration will be better for the people of the 
United States. This is the essence of the "public interest and convenience" 
standard - it is simply the duty of managers of any asset to maximize the 
interests of the actual owners, the citizens. 

The choice between concentration and competition is not necessarily easy. 
Once upon a time. Government believed that concentrated monopolies or 
duopolies, regulated to avoid abuse, would best serve the people. That was 
basically the policy behind the Commission's support of the NBC and CBS 
networks from the 1930s onward, the regulated duopoly in wireless in the 1980s, 
and even more clearly the theory behind the AT&T monopoly for most of the 
20th century. Despite rhetorical nods to competition, that approach remains the 
favorite of AT&T and Verizon today (without the regulation, that is). 

This nation's experience with both concentration and competition tends to 
suggest that competition yields better results for the public. The 
communications markets under monopoly were reliable, but began to stagnate; 
under competition, the same markets have been a source of abundant 
innovation, economic growth, and new gadgets for one and all. Relying on a few 
dominant firms is very good for the firms involved, but not so good for 
spectrum's owners, the public. 

It is true that Congress or the Commission remain free to decide that a 
regulated duopoly or monopoly best serves the people, as it thought it did in the 
1920s. But the greater danger is that Congress or the Commission will never 
actively make that choice. We face the prospect of falling into unregulated 
duopoly almost as if by accident, through choices never really made but made 
nonetheless. 

If the Commission truly believes that greater concentration in the wireless 
markets serves the interest of the American public, then it should approve the 
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sale. It is free to choose concentration over competition, if it is willing to explain 
that choice to the spectrum's owners. But it does the public a disservice to 
passively support a drift toward duopoly without explaining why we have 
decided against a policy of trying to maximize competition. 

2. There is always a Tradeoff between Competition and 
Concentration 

Verizon, in its filings at the Commission, suggests its gain of spectrum will 
improve customer service and have no effect on competition. But that, of course, 
is impossible. In the wireless markets, spectrum is scale. Every hertz that 
Verizon gains is a hertz denied a smaller competitor. And so neither Congress 
nor the Commission ought pretend for that tradeoff between concentration and 
competition does not exist. 

Rather, the tradeoff faced is a familiar one. Over the last three decades, in 
defense of its competition policy, the United States has repeatedly faced the 
conflict between concentration and competition. Consider cases ranging from 
the AT&T breakup in 1984, the beginning of spectrum auctions in the 1990s, and 
most recently, the challenges to the AT&T/T-Mobile merger. In all of these cases 
the narrative was similar. The dominant firm argued that a more centralized and 
concentrated communications sector would do a better job of serving the needs 
of Americans. Bigger is better, the argument went; greater scale and size, said 
the dominant firm, will yield benefits not just for itself, but for everyone. But in 
each case the Government declined to take those claims at face value. 

When the United States left behind the ideals of regulated monopoly in 
exchange for a competitive communications policy, it committed itself to a 
different course. It found that comp)etition, while messier, offers more for 
consumers over the long run than duopolies or monopolies. This means that the 
Government must question claims that industry concentration is necessary for 
better service to consumers, and in every case must weigh any claimed 
efficiencies of concentration against the competitive harms. 

It is true, as Verizon's filings suggest, that scale and size can yield certain 
efficiencies. There is no such thing as an effective one-man cell phone provider. 
But at some point the operational advantages of scale end and the strategic 
advantages begin. More concentration ceases to yield further efficiency, and 
becomes a means of weakening competitors. That is because a smaller 
competitor, denied scale (or, its equivalent here, spectrum) will remain at a 
disadvantage compared to the dominant firms. And so, every time we face a 
case like this, the question must be; will increased concentration actually be 
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better for the spectrum owners, the people of the United States, or simply 
provide strategic benefits for the dominant firms? 

The consideration of the AT&T/T-Mobile merger was the latest 
installment of this contest between concentration and competition. AT&T 
argued (as AT&T has almost always argued) t that a more concentrated industry 
would yield better service for consumers. The Commission and the Justice 
Department declined to take AT&T at its word. Instead, the agencies pointed out 
that the effect on service was ambiguous, that the merger's main effect was to 
eliminate a "challenger" competitor, and ultimately concluded that the merger 
would substantially lessen competition. 

Today, the Verizon/ - Cable transaction forces us to confront exactly the 
same problem. Like its predecessors, Verizon argues that concentrating more 
spectrum (and therefore even more of the industry) in its hands will benefit 
consumers. But the real question is whether further concentration of spectrum in 
one firm will actually be good for consumers if it means less competition. The 
nation's policy demands this question be answered. 

3. The Public's Interest in Innovation 

Over the last several decades, the public and the economy has benefited 
enormously from the pace of innovation under a competition policy, as opposed 
to regulated monopoly. Much of that innovation has been of a highly dynamic, 
creatively destructive nature. In many cases, the once powerful have been 
humbled, and the meek have inherited markets. 

Concerns for innovation must inform the Justice Department's scrutiny of 
the marketing agreements betvv^een Verizon and the Cable firms. As marketing 
allies, the firms on each side now have reasons to avoid developing or 
aggressively promoting products that might seriously threaten the revenue 
streams of a partner. 

Verizon has been an important innovator. It was the first to try bringing 
fiber optics to the home, with the FiOS project. Its 4G LTE network is the 
furthest along. And as an innovator, Verizon Wireless is the greatest natural 
threat to disrupt the cable industry. 

Consider, for example, 4G broadband to the home. As PC Magazine wrote, 
"[t]he mobile broadband service that has the best chance of being a true cable 


t With the exception of the years between 1984 and 2006, when AT&T was a 
"competitive" firm. 
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replacement is Verizon's new 4G LTE service." The firm's admirable "Home 
Fusion" product, just launched in rural areas, shows promise. Yet it is clear that 
4G to the home is a cable replacement, not a complement. And it is not clear how 
selling a cable replacement can be consistent with promoting cable's products. 


While a technology much promised but hard to deliver, the advent of 
wireless broadband to the home could turn the industry upside down. The 
promotion of competition in the "last mile" between the consumer and the 
national information networks is a long-standing policy goal of the United States. 
Our record of duopoly competition between cable and DSL is better than no 
competition. However, the potential of a "third wire" has long been something 
of a promised land, albeit one currently littered with the corpses of firms who 
have tried and failed to overcome infrastructure economics.^ 

The greater, long term concern is that the industry's beloved "quadruple 
play" (telephone, wireless, Internet, cmd cable TV service), begun as a 
convenience for customers, could in time drift into a kind of market allocation 
scheme. For in truth the consumer benefits less from four services, than when 
one of the services tries to replace the rest. 

The fate of wireless 4G is an example of the danger to disruptive 
innovation presented by cooperation between the cable and the telephone 
companies. As allies, neither side has strong reasons to disturb each other's 
main sources of revenue with highly innovative products. But this is precisely 
what a strong innovation policy requires. 

* * * 


The last 30 years have shown that the commitment to actual competition 
in communications is not a one-time decision. It is not something that can be 
announced and then ignored, but rather requires constant diligence. The 
dominant firms in a communications industry, whatever they may say, have 
little interest in competition. Left alone, history suggests the industry will drift 
toward monopoly or duopoly. The life in monopoly or duopoly is simply 
sweeter and more secure, and Wall Street prefers firms that immunize 
themselves from competitive attack. That is why it must remain the ongoing 
mission of the United States government to, as Felix Frankfurter put it, "secure 
the maximum benefits of radio to all the people of the United States." 


t Verizon itself might be counted as one of the firms to have tasted some of the 
bitterness of the last-mile with the challenges it has met in FiOS. 


5 



146 


Questions for David Cohen submitted by Senator Al Franken 


Senate Judiciary Committee 

Subcommittee on Antitrust, Competition Policy and Consumer Rights 
Hearing on “The Verizon/Cable Deals: Harmless Collaboration or a Threat to Competition 
and Consumers?” 

March 21,2012 

Questions for the Record from U.S. Senator Al Franken 
for David Cohen, Executive Vice President, Comcast Corporation 


1 . In December, AT&T announced that it was terminating its plans to acquire T-Mobile 
USA. This occurred just days after you announced your plans to sell your spectrum to 
Verizon Wireless. As we discussed during the hearing, there were many indicators that 
this deal was on the verge of eollapsing long before AT&T’s announcement in 
December. Can you please indicate when you talked to T-Mobile about acquiring your 
spectrum? Did you talk to them subsequent to the Justice Department’s decision to sue to 
block the deal, or after the FCC signaled that it intended to fight the merger as well? If 
not, please explain why Comcast did not engage with T-Mobile at that time, especially 
since it seems likely that T-Mobile would have been willing to pay a premium over what 
Verizon paid to acquire this spectrum, which is adjacent to its cunent spectrum holdings. 

2. Please explain why Comcast chose to accept Verizon’s bid over other companies’ bids? 
Did Verizon bid more for this spectrum than aU other companies? How did Comcast 
account for the potential economic benefits that it could derive from Verizon’s decision 
to permit Comcast to market its products in areas where FiOS was available? Did this 
factor into Comcast’s decision to accept Verizon’s bid over other companies that do not 
have a product that competes directly with Comcast’s products? 
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Questions for Randal Milch submitted by Senator Al Franken 


Senate Judiciary Committee 

Subcommittee on Antitrust, Competition Policy and Consumer Rights 
Hearing on “The Verizon/Cable Deals: Harmless Collaboration or a Threat to Competition 
and Consumers?** 

March 21, 2012 

Questions for the Record from U.S. Senator Al Franken 
for Randal Milch, Executive Vice President and General Counsel, Verizon 
Communications, Inc. 


1. Please provide a list of locations where Verizon has a video franchise; where FiOS TV is 
available; where Verizon is still in the process of deploying FiOS; and locations where 
there is no existing plan to deploy FiOS. 

2. Verizon has previously stated that wireless and FiOS represent the two greatest engines 
tor growth and increased revenue per customer. On March 25, 2012, Citi Investment 
Research & Analysis wrote: "We believe Verizon's lower wireline margin relative to 
most of its peers represents an opportunity for improvement partly by increasing FiOS 
scale with time..." Given this positive financial assessment of FiOS, it seems unusual 
that Verizon would not contemplate continuing to build out FiOS in currently unserved 
areas, especially if there is adequate demand. Can you please explain (a) why Verizon 
has no further plans to build out FiOS based on demand; and (b) why Verizon has 
decided not to build out FiOS to cities such as Baltimore, Boston, Buffalo, Albany, 
Syracuse and other urban, metropolitai areas where there is high population density? 

3. During your testimony, you stated that Verizon Wireless stores do not sell FiOS. We 
have received reports to the contrary. Can you please verify that is indeed correct? Do 
these stores market FiOS products or offer other information about FiOS to customers 
seeking wireless services? 

4. Will Verizon Wireless commit to not market or sell the cable company’s broadband and 
video products in locations where Verizon FiOS is available to customers? 

5. During an October 21, 2011 earnings call, Verizon’s Chief Financial Officer Francis 
Shammo said: “By further penetrating existing [FiOS] markets, we will enhance our 
capital and operating efficiency and improve overall returns.” Please explain how the 
joint marketing agreements do not alter or reduce Verizon’s incentives to continue to 
maintain and build out FiOS and other wireline services. 

6. Verizon has touted the importance of broadband deployment for job creation, economic 
development, and improvements in education, health care, and public safely. 

a. Doesn't this deal create further incentives for Verizon to sell off more rural lines, 
reducing vital broadband services in underserved areas? 
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b. By reducing Verizon’s incentives to build out its FiOS network to cities with 
significant low-income and minority populations, doesn’t this transaction increase 
the digital divide? 

7. Do the joint marketing agreements contain exclusivity provisions that require the parties 
to terminate similar agreements with other companies? 

8. During the hearing, I asked you whether Verizon would commit to opening up any of the 
technology and intellectual property that your companies create as part of your joint 
venture to your competitors at fair, reasonable, and non-discriminatory rates. Can you 
please explain in detail why you do not think this would be an appropriate condition to 
place on this transaction? 

9. Has Verizon entered into similar commercial marketing agreements with Cablevision, 
Charter, or other major cable operators? 

10. Several Verizon employees have reported that Verizon has ceased hiring engineers and 
technicians to work on its copper lines. They think this means Verizon has already 
abandoned its copper infrastructure — and they are worried that this means their jobs are 
at risk and that Verizon is quickly shifting its resources to wireless and away from 
wireline. Please explain what impact you think this transaction will have on jobs in the 
next year, two years, and five years. Do you anticipate laying off any Verizon 
employees? 
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Questions for Steven Berry submitted by Senator Herb Kohl 


Sen. Kohl’s Follow-Up Questions for the Record for Hearing on 

“The Verizon/Cable Deals; Harmless Collaboration or A Threat to Competition and 
Consumers?** 


For Steven Berry 

1 . Before assuming your position at RCA, you served as head of governmental 
affairs at NCTA, the cable industry’s trade association. While you were there, and since then, 
wasn’t it a strategy of the cable industry during the last decade to vigorously compete with phone 
companies in offering wireline phone and internet connections to consumers? Do you worry 
about this alliance between cable and one of the two largest phone companies - Verizon - as 
harming that competitive battle? 

2. One thing that competitive wireless companies require is what is known as 
“special access” or “backhaul” - access over wired phone lines from cell phone towers to long 
distance phone and Internet networks. For years, the competitive wireless companies have 
complained about what they see as very high prices for special access from incumbent phone 
companies such as Verizon and AT&T. One w'ay around the incumbents is to contract with the 
cable companies for special access. Do you have any concerns that this deal will change the 
incentives of cable companies to provide special access? 

3. In his March 8 Politico interview, David Cohen said that one of the reasons 
Comcast decided not to enter the wireless business was the presence of insurmountable hurdles 
like roaming - which he described as “next to impossible” to secure. If roaming is next to 
impossible for a company like Comcast to secure, what does that say about the ability of smaller 
carriers to effectively compete with Verizon? 

4. One very interesting facet of this deal is its timing. Verizon’s deals with the cable 
companies were announced last December, just days before AT&T and T-Mobile announced that 
they abandoned their proposed merger. Some industry observers suspect that these deals w^ere 
deliberately reached at a lime when T-Mobile was not free to bid on this spectrum. T-Mobile’s 
FCC filing states “it is likely no coincidence that Verizon Wireless signed this deal while the 
AT&T/T-Mobile transaction was still pending, so that T-Mobile was unable to compete to 
purchase this spectrum.” What is your view? Do you believe that the timing of the deal had 
anything to do with Verizon Wireless’s desire to keep this spectrum out of the hands of 
competitors such as T-Mobile? 

5. The FCC has a test for evaluating acquisitions of spectrum, what they call the 
“spectrum screen.” Verizon Wireless points out that this deal falls under the FCC’s thresholds 
in 121 of the 136 markets in the transaction. Should that settle the question for those markets? 
Do you believe the spectrum screen - first developed in 2001 - is adequate to evaluate spectrum 
acquisitions today? Why or why not? 
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Questions for David Cohen submitted by Senator Herb Kohl 


Sen. KofaFs Follow-Un Questions for the Record for Hearin2 on 

“The Verizon/Cable Deals: Harmless Collaboration or A Threat to Competition and 
Consumei^?” 


For David Cohen 

1 . Comcast and your cable company partners concluded the sale of this spectrum to 
Verizon Wireless just days before T-Mobile’s arrangement with AT&T formally came to an end. 
Why not wait to see whether T-Mobile would pay more for the spectrum assets, which T-Mobile 
has suggested it would? Did Comcast not owe a fiduciary duty to your shareholders to entert^n 
other potentially higher bids for the spectrum? 

2. Verizon Wireless and Comcast, and your cable partners, have agreed to establish 
a joint venture to develop technologies to integrate wireless and wireline services - creating 
seamless Internet connections between consumers’ TVs and their cell phones or iPads. We must 
be especially cautious here because this means that top executives from both of your companies 

- competitors for pay TV customers - will meet regularly and work very closely together and in 
ways that could compromise your current or future competition. Investment in technology is 
generally good for consumers, but the concern here is that the joint venture will develop 
proprietary technology, and limit its content to platforms meeting standards set to that 
proprietary technology. Or, it might eliminate your incentives to compete against each other for 
future products and services. Can you give us any assurance that this won’t happen with the 
joint venture? 

3. As you pointed out in your written testimony, Comcast’s deal with Verizon Wireless 
allows you to be a reseller of Verizon WTreless service beginning in 2016. WTiy wait until then 

- why doesn’t the deal allow Comcast to be a reseller right now'? 

4. One thing that competitive wireless companies require is what is known as 
“special access” or “backhaul" - access over wired phone lines from cell phone tower to long 
distance phone and Internet networks. For years, the competitive wireless companies have 
complained about what they see as very high prices for special access from incumbent phone 
companies such as Verizon and AT& T. One way around the incumbents is to contract with the 
cable companies for special access. 

Will Comcast continue to provide backhaul competition to Verizon for competitive cell 
phone carriers at reasonable and nondiscriminatory terms, or will this deal change your 
incentives so that you will no longer wish to compete with Verizon? 

5. Do the commercial agreements between Comcast and Verizon Wireless have any 
term or time limit? If so, w'hat is that term? 

6. It has been reported in the media, and was alluded to at the hearing, that the 
commercial agreements between Verizon Wireless and Comcast were exclusive. In what sense 
are the agreements exclusive? What does the exclusivity cover? 
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7. Under the commercial agreements, what is the amount of commission payment 
that Comcast will receive from Verizon Wireless for selling Comcast services? Can this amount 
change during the life of tlie agreements? 

8. (a) At the hearing, you testified that Comcast did not begin to study and do 
research on deploying the SpectrumCo spectrum you acquired with your cable company partners 
in 2006 until after you acquired that spectrum. In fact, you testified, that “at the time w'e bought 
the spectrum we had every intention of at least exploring whether we had a viable wireless 
business.” Why was this - why wasn’t this issue explored before Comcast and your SpectrumCo 
partners acquired the spectrum? Shouldn’t Comcast have taken these steps prior to acquiring 
the spectrum, if it was serious about deploying the spectrum? 

(b) Does your answer that you had “every intention of at least exploring whether we 
had a viable wireless business” (emphasis added) when SpectrumCo bought the spectrum 
indicate that you recognized at that time there was a possibility that Comcast would never be 
able to economically launch a wireless business with this spectrum? 

9. Our subcommittee has heard concerns that the commercial agreements between 
Verizon Wireless and the cable companies could contain provisions allowing the parties to 
jointly negotiate for programming content. The concern is that, if so, the parties to these deals 
could obtain lower rates for content because of volume discounts that competitive pay TV 
services would not be able to obtain. Do the commercial agreements contain any provisions 
allowing Verizon Wireless and the cable companies to jointly negotiate for programming? If so, 
won’t this disadvantage competitive pay TV providers? 

10. (a) In an FCC filing made on September 30, 2009, Comcast described a “wireless 
marketplace that has come to be dominated by two firms, AT&T and Verizon.”' Comcast also 
noted that “AT&T and Verizon not only have substantial ‘first mover’ advantages, but they have 
amassed prime spectrum in the 700 MHz and 800 MHz bands that, due to propagation 
characteristics, creates a significant economic advantage in the construction and deployment of 
broadband wireless networks.” Does the sale of the AWS spectrum to one of these two firms not 
exacerbate the competitive concerns you described in 2009? 

(b) In your September 30, 2009 FCC filing, Comcast further wrote that, “Scarcity of 
spectrum acutely affects the ability of companies to enter the wireless market and compete with 
incumbent carriers. AT&T and Verizon in particular have over the years amassed substantial 
amounts of spectrum, much of it in the lower bands” - which you identify as spectrum below 3 
GHz - “that, as explained below, are in many ways the best suited for wireless broadband 
services.” You also noted that these factors “create significant challenges for new entrants and 
threaten to diminish wireless investment and innovation,” adding that “The Commission should 
examine these issues and consider appropriate policies to address them.” By your own logic, 
doesn’t this transaction - which further concentrates valuable commercial spectrum in the hands 


‘ Comments of Comcast Corporation, Fostering Innovation and Investment in the Wireless Communications Market 
and A National Broadband Plan for Our Future, GIM Docket Nos. 09-157, 09-51 (filed September 30, 2009), available 
at: http://apps.fcc.gov/ecfs/comment/view7idi6015191537 
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of one of these two dominant firms - creates “significant challenges for new entrants” and 
further “threaten to diminish wireless investment and innovation?” 


11. One of the key ways of increasing capacity on wireless networks is to offload 
demand onto WiFi networks, such as those the cable companies and Verizon have built into 
consumers’ homes. Will you commit to offer WiFi offload on an open, non-discriminatory 
basis to other carriers not parties to the commercial agreements? If not, why not? 

12. Do you have any response to the suggestions of Prof Wu, Mr. Kelsey and Berry 
given at the hearing as to possible conditions the Justice Department or FCC ought to place on 
your deals with the cable companies, should the deals be approved? 
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Questions for Joel Kelsey submitted by Senator Herb Kohl 


Sen. Kohl’s Follow-IJn Questions for the Record for Hearing on 

“The Verizon/Cable Deals; Harmless Collaboration or A Threat to Competition and 
Consumers?” 


For Joel Kelsey 

1 . One thing that competitive wireless compaiies require is what is known as 
“special access” or “backhaul” - access over wired phone lines from cell phone towers to long 
distance phone and Internet networks. For years, the competitive wireless companies have 
complained about what they see as very high prices for special access from incumbent phone 
companies such as Verizon and AT&T. One way around the incumbents is to contract with the 
cable companies for special access. Do you have any concerns that this deal will change the 
incentives of cable companies to provide special access? 

2. In his March 8 Politico interview, David Cohen said that one of the reasons 
Comcast decided not to enter the wireless business was the presence of insurmountable hurdles 
like roaming - which he described as “next to impossible” to secure. If roaming is next to 
impossible for a company like Comcast to secure, what does that say about the ability of smaller 
carriers to effectively compete with Verizon? 

3. One very interesting facet of this deal is its timing. Verizon’s deals with the cable 
companies were announced last December, just days before AT&T and T-Mobile announced that 
they abandoned their proposed merger. Some industry observers suspect that these deals were 
deliberately reached at a time when T-Mobile was not free to bid on this spectrum. T-Mobile’s 
FCC filing states “it is likely no coincidence that Verizon Wireless signed this deal while the 
AT&T/T-Mobile transaction was still pending, so that T-Mobile w’as imahle to compete to 
purchase this spectrum.” What is your view? Do you believe that the timing of the deal had 
anything to do with Verizon Wireless’s desire to keep this spectrum out of the hands of 
competitors such as T-Mobile? 

4. The FCC has a test for evaluating acquisitions of spectrum, what they call the 
“spectrum screen.” Verizon Wireless points out that this deal falls under the FCC’s thresholds 
in 121 of the 136 markets in the transaction. Should that settle the question for those markets? 
Do you believe the spectrum screen - first developed in 2001 - is adequate to evaluate spectrum 
acquisitions today? Why or why not? 

5. Verizon and its cable partners have agreed to establish a joint venture to develop 
technologies to integrate wireless and wireline services creating seamless Internet connections 
between consumers’ TVs and their cell phones or iPads. This has raised concerns because this 
means that top executives from the companies to these deals - competitors for pay TV customers 
- will meet regularly and work very closely together and in ways that could compromise their 
current or future competition. Investment in technology is generally good for consumers, but the 
concern here is that the joint venture will develop proprietary technology, and limit its content to 
platforms meeting standards set to that proprietary technology. Or, it might eliminate the parties 
incentives to compete against each other for future products and services. What’ s your view? 

Are you worried about the joint venture being used to disadvantage competitors? 
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Questions for Randal Milch submitted by Senator Herb Kohl 


Sen. Kohl’s Follow-Up Questions for the Record for Hearing on 

“The Verizon/Cable Peats: Harmless Collaboration or A Threat to Competition and 
Consumers?*’ 


For Randy Milch 

1 . One very interesting facet of this deal is its timing. Verizon’s deals with the cable 
companies were announced last December, just days before AT&T and T-Mobile announced that 
they abandoned their proposed merger. Your competitors su-spect that these deals were 
deliberately reached at a lime when T-Mobile was not free to bid on this spectrum. T-Mobile’s 
FCC filing stales “it is likely no coincidence that Verizon Wireless signed this deal while the 
AT&T/T-Mobile transaction was still pending, so that T-Mobile was unable to compete to 
purchase this spectrum.” What is your response? Did the timing of the deal have anything to do 
with your desire to keep this spectrum out of the hands of T-Mobile? 

2. Verizon Wireless and its cable partners have agreed to establish a joint venture to 
develop technologies to integrate wireless and wireline serv'ices - creating seamless Internet 
connections between consumers’ TVs and their cell phones or iPads. We must be especially 
cautious here because this means that top executives from both of your companies competitors 
for pay TV customers - will meet regularly and work very closely together and in ways that 
could compromise your current or future competition. Investment in technology is generally 
good for consumers, but the concern here is that the joint venture will develop proprietary 
technology, and limit its content to platforms meeting standards set to that proprietary 
technology. Or, it might eliminate your incentives to compete against each other for future 
products and services. Can you give us any assurance that this won’t happen with the joint 
venture? 

3. Verizon most directly competes with the cable companies through its FiOS 
product, but FiOS is only sold in 14% of the cable companies’ footprint, so why not just carve 
out the FiOS territory from the joint marketing agreements? Would you agree to do that as a 
condition of the Justice Department permitting this deal? 

4. We understand that FiOS now accounts for over 60% of Verizon’s consumer 
wireline revenues. Yet Verizon decided in November 2009 to halt expanding FiOS into any 
new markets. Given the growth in the importance of FiOS to Verizon overall, wouldn’t we 
expect Verizon to reconsider this decision in the future, if not for the joint marketing agreement? 
Put another way, doesn’t your wireless subsidiary’s agreement with the cable companies 
substantially reduce the chance you will ever decide to build FiOS in new areas? 

5. We have heard reports that Verizon is “slow walking” the build out of FiOS in its 
local franchise areas. Will you commit today to fully complete your buildout in an expeditious 
manner in areas you have already obtained franchise authority? 

6 . Do the commercial agreements between the cable companies and Verizon 
Wireless have any term or time limit? If so, what is that term? 
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7. It has been reported in the media, and was alluded to at the hearing, that the 
commercial agreements between Verizon Wireless and the cable companies were exclusive. In 
what sense are the agreements exclusive? What does the exclusivity cover? 

8. Under the commercial agreements, what is the amount of commission payment 
that Verizon Wireless will receive from the cable companies for selling Verizon Wireless 
services? Can this amount change during the life of the agreements? 

9. At one point during the hearing, you noted that the deals we are examining are 
with Verizon Wireless, not Verizon, implying that Verizon’s incentive to compete will be 
unaffected by these deals. But Verizon owns 55% of Verizon Wireless, Verizon appoints five 
members of Verizon Wireless’s nine-member board of directors, including Verizon Wireless’s 
Chairman and CEO, and its Executive Vice President and Chief Financial Officer, and Executive 
Vice President and Chief Marketing Officer. 1 also understand that Verizon Wireless links long- 
term compensation to performance of its parent company, Verizon. It has also been reported that 
Verizon Wireless and Verizon share a single Political Action Committee, the so-called “Verizon 
/Verizon Wireless Good Government Club.” And Verizon Wireless accounted for 63% of 
Verizon’s aggregate revenues in 20 1 1 . Under these circumstances, you don’t contest the fact 
that Verizon and Verizon Wireless are distinct companies whose interest are not, at the very 
least, intertwined and closely aligned with one another, do you? 

1 0. Under current FCC rules. The SpectrumCo spectrum licenses that Verizon 
Wireless seeks to acquire have a partial build out requirement of 1 5 years, with a complete build 
out required in 25 years, from date of issuance of the spectrum licenses. Thus a complete build 
out won’t even be required for this spectrum until the latter half of the 2020s. Your competitors 
have accused Verizon Wireless of seeking to “warehouse” this spectrum in order to keep it away 
from Verizon Wireless’s competitors. You testified at the hearing that Verizon Wireless needs 
this spectrum today to meet the burgeoning demand for spectrum caused by consumers’ use of 
smartphones. In light of this, would you agree to build out this spectrum much sooner, say in 5 
years? If your answer is no, why not? 

11. (a) In response to concerns expressed at the hearing about consumers’ privacy 
and possible sharing of consumer information between Verizon Wireless and the cable 
companies, you stated that Verizon Wireless would keep consumers’ bills separate even if 
Verizon Wireless sold a cable service (and vice versa). But if the bills are separate, where is the 
convenience in a “quad play” (i.e., video, internet access, landline phone, and wireless service)? 
Wouldn’t consumers paying for all of these services on one bill be a key part of the consumer 
convenience of a quad play? 

(b) In a December 7, 201 1 investor call with UBS Securities, Verizon CEO Lowell 
McAdara stated that consumers don’t want separate bills for each service because it “drives them 
crazy.” He added that “getting to one bill and having account-level pricing is the right way to 
go.” So is it possible that the idea that consumers get separate bills from Verizon Wireless and 
the cable companies for services they cross-sell as you stated in your testimony change in the 
future? 
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12. You testified that consumers prefer a quad play and that consumers like to buy 
wdreless together with the other services. Could you provide marketing research or other 
studies that support this? 

13. (a) In your March 22, 2012 letter to Senator Lee and me correcting your 
testimony at the hearing that Verizon Wireless does not sell FiOS in its stores today, you stated 
that “in a number of Verizon Wireless stores, Verizon Telecom has placed FiOS kiosks, which 
are manned by representatives of Verizon’s wireline business.” Can you be more specific - how 
many Verizon Wireless stores have these FiOS kiosks, and what percentage of the FiOS 
footprint do these stores represent? 

(b) In your letter, you state that “[n]o decision has been made as to maintaining these 
kiosks once the cross-marketing agreements are implemented in the FiOS footprint.” If in fact 
these kiosks are withdrawn, won’t this represent a real example of a loss of competition between 
Verizon and the cable companies? Why won’t you commit to keeping these kiosks in place? 

(c) In defending this deal, you have pointed to the consumer benefit of having 
wireline representatives in your wireless stores. If they provide such a consumer benefit, why 
did you not have any Verizon wireline representatives in your Verizon wireless stores, at the 
very least within your FIOS footprint? 

14. How will your commercial agreements with the cable companies affect your 
pricing, marketing or promotion of FiOS in areas where you compete with the cable companies 
that are parties to these agreements? If your answer is that there will be no such effect, how do 
we know that will be the case? Are you willing to make a commitment to the DOJ on this point? 

15. (a) Beyond its FiOS service, Verizon also competes with the cable companies for 
Internet service via DSL using traditional copper landline phone wires. Will the commercial 
agreements affect in any respect this competition, and the pricing, marketing, or promotion of 
DSL in the areas where you compete with the cable companies that are parties to these 
agreements? 

(b) Some analysts and industry observers believe that Verizon will abandon or sell off 
its DSL services in the future. What are you plans for your DSL service in the future? Will 
you continue to offer it to the same extent you do now? 

1 6. Our subcommittee has heard concerns that the commercial agreements between 
Verizon Wireless and the cable companies could contain provisions allowing the parties to 
jointly negotiate for programming content, or might lead to such agreements in the future. The 
concern is that, if so, the parties to these deals could obtain lower rates for content because of 
volume discormts that competitive pay TV services would not be able to obtain. Do the 
commercial agreements contain any provisions allowing Verizon Wireless and the cable 
companies to jointly negotiate for programming? If so, won’t this disadvantage competitive pay 
TV providers? If not, does the agreement allow for such joint negotiations, or do you anticipate 
such negotiations to occur in the future? 

17. One of the key ways of increasing capacity on wireless networks is to offload 
demand onto WiFi networks, such as those the cable companies and Verizon have built into 
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consumers’ homes. Will you commit to offer WiFi offload on an open, non-discriminatory 
basis to other carriers not parties to the commercial agreements? If not, why not? 

18. Do you have any response to the suggestions of Prof Wu, and Mr. Kelsey and 
Berry given at the hearing as to possible conditions the Justice Department or FCC ought to 
place on your deals with the cable companies, should the deals be approved? 
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Questions foe Charles Rule submitted by Senator Herb Kohl 


Sen. Kohl’s Follow-Un Questions for the Record for Heartn2 on 

“The Verizon/Cable Deals; Harmless Collaboratiop or A Threat to Competition and 
Consumers?” 


For Charles fRick) Rule 

1. You state in your wTitten testimony that, until Verizon deployed FiOS in your 
neighborhood, you were “the victim of my local wireline cable monopoly. ... I know firsthand 
that wireline broadband competition is highly preferred to monopoly.” Can you explain what 
you mean by this? Why is the competition from providers such as FiOS so important? 

2. As a former Justice Department antitrust enforcer, docs it bother you that Verizon 
Wireless stores will sell Comcast products that compete with the products of Verizon, the parent 
of Verizon Wireless? Isn’t this a little like Ford dealers being in Chrysler showrooms selling 
Fords, and Chrysler receiving a commission for every Ford sold? 

3. It has been widely reported in the press that the commercial agreements have no fixed 
term. The joint FTC/Justice Department Competitor Collaboration Guidelines state that “the 
Agencies use ten years as a term indicating sufficient permanence to justify treatment of a 
competitor collaboration as analogous to a merger.” If these agreements indeed have no fixed 
term, what are the implications for the antitrust analysis of these agreements? 
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Questions for Timothy Wu submitted by Senator Herb Kohl 


Sen. Kohl’s Follow-Up Questions for the Record for Hearing on 

“The Verizon/Cable Deals; Harmless CoUaboration or A Threat to Competition and 
Consumers?” 


For Tim Wu 

1 . At the hearing, Randy Milch of Verizon argued that the commercial agreements 
would not mean that Verizon would lessen its competition with the cable companies with respect 
to FiOS, because all Verizon would realize if the cable companies sold their services was a 
portion of a one-time commission in the hundreds of dollars. Mr. Milch argued that he would 
not sacrifice a potential revenue stream in the thousands of dollars per customer for such a 
relatively small one-time payment. What is your response to this argument? 

2. It has been widely reported in the press that the commercial agreements have no 
fixed term. The joint FTC/Justice Department Competitor Collaboration Guidelines state that 
“the Agencies use ten years as a term indicating sufficient permanence to justify treatment of a 
competitor collaboration as analogous to a merger.” If these agreements indeed have no fixed 
term, what are the implications for the antitrust analysis of these agreements? 
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Questions for Steven Berry submitted by Senator Michael S. Lee 


Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Steven K. Berry-President & CEO tRural Cellular Association! 


1 . In your testimony, you state that Verizon does not need spectrum but rather “holds as 
much as 44 MHz of unused spectrum in many markets.” 

• Could you comment on the nature of the markets where you believe Verizon 
Wireless has an excess supply of spectrum, whether these are limited to rural 
areas, and if so, what you believe should be done to protect against unused 
spectrum while allowing Verizon Wireless to obtain spectrum where it needs it? 

2. Testimony at the hearing strongly suggested that many, if not most, potential buyers of 
the spectrum at issue in this transaction were approached by the cable companies. 

• Do you dispute that to be the case, and if not, how would that affect your analysis 
with respect to the government’s intervention in the spectrum transfer? 

3. In your written testimony, you stated that “[t]his transaction will only increase Verizon’s 
dominance over the roaming market by eliminating four potential roaming partners.” 
Other testimony at the hearing suggested that the cable companies had at some point prior 
to this transaction definitely determined not to enter into the wireless market using this 
spectrum. 

• Is it your view that this transaction is the cause of the cable companies not 
entering into the wireless market? 

• Do you believe the cable companies would use this spectrum to enter into the 
wireless market if this transaction were not allowed? 


1 
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Questions for David Cohen submitted by Senator Michael S. Lee 


Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

David L. Cohen-Executive Vice President fComcastl 

1 . I understand that Verizon Wireless purchased the spectrum at issue in these agreements 
for a total of about $3.9 billion. Some, including Mr. Berry who was at the hearing, have 
suggested that the licenses are really worth significantly more and that the cable 
companies could have commanded a much higher price for the spectrum from other 
carriers. Although there was discussion of negotiations and incentives at the hearing, 
there still seems to be some confusion about this issue. 

• Can you please explain what Comcast did to make certain that it got the best deal 
possible for its spectrum sale? 

2. The primary consideration of our antitrust laws is consumer welfare. Accordingly, in 
considering the effects of a transaction on competition, we must give appropriate weight 
to resulting efficiencies. At the hearing, there was some discussion of the efficiencies 
resulting from having a quadruple play available. 

• Can you please describe any evidence or marketing research information Comcast 
has indicating that consumers do in fact want a quad play? 

3. Some have expressed concerns about potential anticompetitive effects of the agreement 
between Verizon and the cable companies to invest in anew joint operating entity. 

Critics speculate that this agreement contains exclusive arrangements with respect to 
backhaul and Wi-Fi offloading, or that the companies will use the new product to gain an 
undue advantage and force others out of the market. 

• Could you comment on the joint operating entity — specifically, what is included 
in that arrangement, what types of products you anticipate might be developed, 
whether those technologies will be licensed to third parties, and w'hy your 
company felt it important to enter into this arrangement? 

4. At the hearing. Senator Franken asked Randall Milch: “Will you commit to opening up 
the technology and intellectual property that your companies create to your competitors 
so that they can obtain the technology at fair reasonable and non-discriminatory rates?” 

• On behalf of Comcast, what is your reaction to this request? 


1 
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• If Comcast and Verizon are forced to license or sell new technologies, how will 
this reduce the incentives that Comcast has to invest capital in this research and 
development joint operating agreement? 


2 
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Questions for Joel Kelsey submitted by Senator Michael S. Lee 


Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Joel Kelsev-Policv Advisor (Free Press) 

1 . In your filing before the FCC, you assert that the current spectrum screen is outdated and 
should be changed to take account of the monetary value of spectrum. When AT&T 
sought to merge with T-Mobile and argued that the spectrum screens should be changed, 
you opposed making any changes to the screens and asserted that seeking a change to the 
screens in the middle of a transaction was “self-serving.” 

• Do you now think it proper for the FCC to change its spectrum screens during the 
middle of a transaction, and if so, how do you account for your changed position? 

2. I have concerns about potential error costs involved in government intervention. For 
example, if the FCC were to mandate an approach for Verizon Wireless such as cell- 
splitting and it turns out that the agency is mistaken and cell-splitting is more costly than 
spectrum to accomplish the same objective, that the government will have imposed 
unnecessary costs. 

• What is your view of such potential error costs and the role they should play in 
our analysis? 

3. Smart phones, tablets, and similar products have drastically increased the demand for 
spectrum in the past few years. Some estimate that global mobile traffic will increase 26- 
fold between 2010 and 2015, and that this year alone over 500 million smartphones and 
100 million tablets could be sold worldwide. 

• In light of this clear trend towards exponential use of data, do you dispute that 
Verizon Wireless does not need additional spectrum, would not put it to use, or at 
the very least would not be exercising proper business judgment to obtain as 
much spectrum as possible? 

4. At the hearing, you stated that ‘fhe cable companies . . . have shown that they really w’ant 
to be involved in the wireless market . . . [however] there are lots of ways for them to do 
that which isn’t harmful to consumers.” I understand that the mobile virtual network 
operator (“MVNO”) provisions of the agreements between the cable companies and 
Verizon Wireless will allow the cable companies to potentially create their own wireless 
offerings in the near future. 


1 



What is your view of the MVNO and how does its inclusion in the agreements 
affect your analysis of those agreements? 
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Questions for Randal Milch submitted by Senator Michael S. Lee 


Questions for the Record for Verizon-Spectrutn Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Randal S. Milch. Verizon (Executive Vice President & General Counsel) 

1 . At the hearing there appeared to remain some degree of confusion about Verizon 
Communication’s incentives to continue marketing FiOS in light of Verizon Wireless’s 
agreements with the cable companies. 

• Could you please explain the incentives Verizon Communications has to market 
FiOS and whether the portion of a commission Verizon Communications would 
receive from the sale of cable contract would affect those incentives? 

• In what ways, if any, will this agreement increase FiOS’s ability to compete with 
the cable companies? 

2. At the hearing, I understand Professor Wu to have suggested that Verizon Wireless’s 
agreements with the cable companies might decrease Verizon Wireless’s incentives to 
compete with cable for high speed internet offerings. 

• Is Verizon’s Wireless’s internet offering a viable competitor to wire line internet? 

• How will your agreements with Comcast impact your incentives with respect to 
your internet service offerings? 

3. Some have expressed concerns that Verizon Wireless does not need additional spectrum, 
i'hese arguments include assertions that because Verizon Wireless is efficient with its 
spectrum, currently has spectrum it is not using, and can make its current spectrum even 
more efficient by means of technologies such as cell-splitting, the company is in fact well 
positioned on spectrum for the foreseeable future. Mr. Berry, who was at the hearing, has 
stated that Veriz^on holds as much as 44 MHz of unused spectrum in many markets and 
would hold up to 72 MHz of unused spectrum in those markets after this transaction. 

• What is your response to these claims, and what is Verizon Wireless doing to 
ensure that excess spectrum is put to good use in areas where it has a surplus? 

4. At the hearing, in regards to the research and development joint operating entity, Senator 
Franken asked, “Will you commit to opening up the technology and intellectual property 
that your companies create to your competitors so that they can obtain the technology at 
fair reasonable and non-discriminatory rates?” 

1 
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• If the members of the joint operating entity were forced to license and sell any 
newly developed products or technologies, how would this change your decision 
to invest capital in the research and development joint operating entity? 

5. At the hearing, there was some discussion about the Federal Communications 
Commission’s (“FCC”) spectrum screen and whether such a screen could or should be 
changed while reviewing a specific transaction and whether there is any precedent for 
such a change, 

• What is your view of FCC precedent for changing spectrum screens during a 
transaction and the propriety of such a change? 

6. At the hearing, you explained that if the spectrum screens were recalculated, it would 
decrease Verizon’s share of spectrum holdings because the size of the denominator would 
increase as new spectrum is included in the screens. 

• Can you please elaborate on this answer? 

• Do you believe the spectrum screens are fair and proper as presently calculated? 
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Questions foe Chakles Rule submitted by Senator Michael S. Lee 


Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Charles F. (Rick) Rule-Mana 2 ing Partner (Cadwalader. Wickersham & Taft LLP) 

1 . Critics have argued that Verizon Wireless is hoarding spectrum to foreclose competitors 
from a necessary input. It is my understanding that the FCC spectrum screen is intended 
to ensure that competitors are not excluded from spectrum necessary to compete 
vigorously. Under these screens, the FCC gives additional scrutiny to spectrum 
acquisitions when an acquisition will push a company beyond certain thresholds — ^about 
145 MHz or 1/3 of available spectrum in an area. Verizon Wireless’s spectrum 
acquisition does not implicate this spectrum screen on a national level and implicates the 
screen on a local level in less than 2 percent of counties. 

• In your view, is it proper to apply antitrust theories of foreclosure to Verizon 
Wireless when the FCC already imposes a more demanding regulatory 
requirement concerning spectrum? Is the fact that this deal passes muster under 
the Fee’s screens fatal to any attempt to apply such antitrust theories to this deal? 

2. In my view, antitrust policy and enforcement is often similar to other types of 
government regulation in its costs and intrusion on private enterprise. It was suggested at 
the hearing that a perceived lack of competition in an industry could lead to increased 
government regulation of that industry beyond antitrust enforcement. At the same time, 
where competition is robust and market forces operation properly, there is typically little 
need for burdensome and costly government regulations. 

• Could you comment on the relationship between antitrust enforcement and other 
types of government regulation, with particular reference to your view of the 
competitive state of the wireless and cable industries? 

3. At the hearing, there was some disagreement about the efficiencies associated with the 
option to bundle goods (non-mandatory bundling). Mr. Wu stated that “the consumer is 
served by destructive innovation, not by bundling.” 

• Can you explain how antitrust laws generally treat the option to btmdle? 

• Will you also comment on the benefits, if any, that consumers enjoy from the 
option to bundle? 
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Questions foe Timothy Wu submitted by Senator Michael S. Lee 


Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Timothy Wu-Professor of I-^aw (Columbia University) 

1 . In your testimony, you have stated that this transaction “forces us to confront exactly the 
same problem” that was faced in the AT&T/T-Mobile transaction. However, the 
spectrum transaction at issue here seems fundamentally different to me as no customers, 
facilities, or other assets beyond spectrum are being transferred, and the spectrum being 
transferred was not previously in use. Ifiese differences seem significant because the 
transaction does not eliminate a viable competitor and also entails efficiencies such as 
putting to use spectrum that was not previously being put to any use. 

• How do you account for these differences and do you dispute that this transaction 
entails what antitrust law generally views as an important efficiency — that is, 
moving assets from a low value use to a high value use? 

2. The primary consideration of our antitrust laws is consumer welfare, and several factors 
in the wireless market indicate that consumers are benefitting from robust competition. 
Wireless prices are falling, consumers have competitive choices with about a third of all 
U.S. consumers having switched wireless carriers at some point, vibrant innovation is 
occurring with new devices and services being announced on a regular basis, and 
companies are investing heavily in 4G and 4G LTE deployment. 

• Much of your testimony depends on the premise that the wireless industry is not 
in fact competitive. How do you reconcile this view with the benefits to 
consumers we are seeing in this industry'? 

3. At the hearing, I understand you to have suggested that that the agreements might 
diminish competition between Verizon Wireless’s 4G internet service and the cable 
companies. 

• Can you elaborate on how this deal affects competition between the wireless and 
wire-line internet products? 

• Do you believe that wireless and wire-line internet services are substitutes? 

4. During the hearing, you said that “the consumer is served by destructive iraiovation, not 
by bundling.” 

• Can you please elaborate on this point? 


1 



169 


• In your view, under what circumstances is bundling a good thing for consumers? 

• Why is the bundling in this circumstance not welfare enhancing since consumers 
still have the choice not to bundle their purchase? 
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Questions for David Cohen submitted by Senator Charles E. Schumer 


Questions for the Record from Senator Charles E. Schumer 
Hearing of the Senate Judiciary Committee, 

Subcommittee on Antitrust, Competition Policy, and Consumer Rights: 

“The Verizon/Cable Deals: Harmless Collaboration or a Threat to Competition and Consumers?" 

March21,2012 


Question for David Cohen, EVP, Comcast Corporation 

] . I understand that, under the terms of Joint Marketing Agreements, Comcast, Time Warner, Cox, 
Bright House Networks, and Verizon Wireless will now each be able to offer the quadruple play 
of video programming, broadband, voice, and mobile wireless services. I have heard concerns 
that this bundling of services will reduce the value of a competing company's video and 
broadband product because it will be more expensive for competitors to get access to must-have 
programming, resulting in consumers suffering through higher costs. Can you respond to these 
concerns? 

2. The 1996 Telecommunications Act reduced regulation based on the assumption that cross- 
platform competition would drive innovation, lower prices, and new services to benefit 
consumers. Just two years ago, Verizon touted the importance of the “competitive rivalry 
between cable companies and telcos” resulting in benefits to consumers of “better broadband 
services and lower prices.” 

a. What is your view of that rivalry now? 

b. How do the joint marketing agreements affect that view? 
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Questions for Randal Milch submitted by Senator Charles E. Schumer 


Questions for the Record from Senator Charles E. Schumer 
Hearing of the Senate Judiciary Committee, 

Subcommittee on Antitrust, Competition Policy, and Consumer Rights: 

“The Vcrizon/Cabie Deals: Harmless Collaboration or a Threat to Competition and Consumers?” 

March 21, 2012 

Questions for Randat Milch. EVP & General Counsel. Verizon Communications. Inc. 


FiOS is the most advanced broadband delivery pialform. making Verizon the only major U.S. 
telecommunications company to draw fiber all the way to homes, and the only one to offer broadband 
speeds approaching those available In Japan and South Korea. Verizon has touted the importance of 
broadband deployment for job creation, economic development, and improvements in education, health 
care, and public safe^. 

I have been a strong .supporter of FiOS’s buildout of its fiber-optic network in New York, and believe that 
Verizon should be applauded for its great work in bringing both jobs to communications workers and 
meaningful competition to cable customers in many of the major population centers of the state. 

However, I am interested in how this deal will affect FiOS in New York. Specifically, 

1. I understand that under the terms of the commercial agreements, Verizon Wireless stores can sell 
Comcast or Time Warner cable services including in markets where FiOS is offered. 

a. How does this agreement affect Verizon’s marketing strategy for FiOS? 

b. Can FiOS continue to increase its market share if Verizon Wireless stores are marketing 
services that compete directly against FiOS? 

c. How do the Joint Marketing Agreements affect Verizon’s incentives to build out its fiberoptic 
pipe to compete? 

2. The 1996 Telecommunications Act reduced regulation based on the assumption that cross- 
platform competition would drive innovation, lower prices, and new services to benefit 
consumers. Just two years ago, Verizon touted the importance of the “competitive rivalry 
between cable companies and telcos” resulting in benefits to consumers of “better broadband 
services and lower prices.” 

a. What is your view of that rivalry now? 

b. How do the joint marketing agreements affect that view? 

3- In recent years Verizon has sold off many of its rural lines, first to FairPoint in Maine, New 

Hamp.shire, and Vermont, and later to Frontier in 14 states. Does this deal affect Verizon’s plans 
for its wireline business in the future? 

4. After this deal was announced, I understand that Verizon announced the end of its relationship 
with DirecTV. 

a. Was this announcement related to the spectrum deal? 

b. Do the Joint Marketing Agreements contain exclusivity provisions that require the parties to 
terminate similar agreements with other companies? 



Would exclusivity provisions be consistent with vibrant competition for telecommunications 
or satellite firms? 
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Questions for the Record from Senator Kohl 

1. Before assuming your position at RCA, you served as head of governmental 

affairs at NCTA, the cable industry’s trade association. While you were there, and 
since then, wasn ’t it a strategy of the cable industry during the last decade to 
vigorously compete with phone companies in offering wireline phone and internet 
connections to consumers? Do you worry about this alliance between cable and one 
of the two largest phone companies - Verizon - as harming that competitive battle? 

During the time that I was fortunate enough to work for the cable industry, a 
major aspect of industry strategy was competing with the phone companies in digital 
phone service and high-speed internet, with wireless service emerging as the next 
competitor. In fact, during that time we had a slogan: “Competition Works. Consumers 
Win!” 

The competition between cable and the phone companies truly provided 
significant benefits to consumers. Through digital phone service, cable was able to offer 
a full suite of features, including unlimited calling plans, with studies finding that 
consumers and small businesses could save $100 billion over five years as a result of that 
voice competition. In providing competition for high-speed internet service, cable 
offered connections with significantly faster speeds than the digital subscriber line (DSL) 
service provided by the phone companies. In addition to giving consumers a choice of 
their service provider, these superior speeds for internet access through cable drove the 
phone companies to increase their own internet offerings and begin to deploy fiber, like 
Verizon’s FiOS offering. 

Cable looked forward to competing in providing wireless service. With the 
growth of mobile services, integration of a wireless platform into the existing “triple 
play” would allow cable to enter a new market and provide a new alternative for 
consumers - and again, consumers would win. 

I have serious reservations about the degradation of competition in these markets. 
If competition works and consumers win, then it follows that when competition is 
eliminated, consumers lose. 

As 1 stated during my testimony, these deals amount to a non-compete agreement. 
If approved, Verizon would not need to worry about new competitive entry from the 
cable companies encroaching on its duopolistic control over the wireless industry, and in 
return Verizon will resell cable wireline service instead of looking at ways to expand its 
own fiber offering. 

These deals not only wipe out the threat of competition from the cable providers, 
but also eliminate four potential partners, and providers of critical competitive inputs, for 
all other competitive wireless carriers, such as RCA members. 


2. One thing that competitive wireless companies require is what is known 
as “special access” or “backhaul” - access over wired phone lines from cell phone 
towers to long distance phone and Internet networks. For years, the competitive 
wireless companies have complained about what they see as very high prices for special 
access from incumbent phone companies such as Verizon and A T& T. One way 
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around the incumbents is to contract with the cable companies for special access. Do 
you have any concerns that this deal will change the incentives of cable companies to 
provide special access? 

The Verizon-cable company deals will reduce the number of backhaul partners, 
thereby increasing the artificially high rates that competitive carriers pay to get access to 
special access facilities. Because cell towers need to be connected to a network, wireless 
carriers are dependent on “backhauling” traffic through wired or wireless connections. 
Oftentimes these connections are made through “special access” services provided by the 
ILEC phone companies, who, as descendents of the Bell monopoly system, have sole 
control and access to a network of wires funded through decades of government- 
sanctioned monopoly control. In much of the country, these facilities are controlled by 
Verizon or AT&T. In turn, wireless companies are often forced to pay the equivalent of 
monopoly rents to Verizon or AT&T while directly competing with their wireless 
affiliates. 

As I testified during the hearing, one bright spot in the backhaul market has been 
the emergence of cable increasingly providing backhaul services for wireless operators. 
This alternative option helped to provide competition in the provision of backhaul 
services, which may eventually force Verizon and AT&T to provide market-driven prices 
for special access. The increase in cable backhaul has also been lucrative for the cable 
companies, with Time Warner Cable noting an increase in backhaul revenues of nearly 
70% from 2010-2011. Further, in purchasing backhaul services from one of the cable 
companies rather than Verizon or AT&T, a wireless competitor is not contributing to 
increased revenues of their direct competition. 

These deals create grave concerns regarding the incentives of the cable companies 
to provide special access to competitive wireless carriers. With a direct financial interest 
in the traffic carried on Verizon Wireless’ network, at first as agents and later as mobile 
virtual network operators, the cable companies have strong incentives to favor the 
backhaul of Verizon Wireless traffic. In turn, this could raise the costs for backhaul for 
competitors. Additionally, as Verizon Wireless increasingly relies on the cable networks 
for its own backhaul, the incentives for Verizon to deploy fiber offerings to backhaul its 
own traffic are diminished, and overall capacity for backhaul is decreased. What has 
begun to develop as the choice of a second wired network for these services will be 
collapsed back into one monopoly choice for wireline services. 

With the deployment of 4G LTE mobile broadband networks by wireless 
operators and the continued explosion of demand for wireless service, the reliance on 
backhaul is increased. The sooner traffic can be moved from wireless to wireline, the 
more capacity can be provided to consumers while increasing the efficiency of spectrum 
holdings. That is why the development of new methods and processes to alleviate 
increased traffic are critical to continued growth in the wireless industry. 

Cable companies are seen as partners to help increase wireless capacity not only 
through backhaul on wired networks, but as key partners for the provision of WiFi 
connections and WiFi offload of mobile traffic. Through exponential increases in the 
number of WiFi hotspots, including many provided by the cable companies, carriers can 
efficiently use a mix of their exclusively licensed spectrum as well as unlicensed 
spectrum. WiFi hotspot growth has been particularly focused on urban areas, where 
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exclusive spectrum holdings by wireless providers are most taxed for capacity based on 
customer density and where in-building penetration can be difficult for wireless 
frequencies above 1 GHz; for example, Comcast has over 20,000 WiFi hotspots from 
Philadelphia to New York alone. 

As the incentives to provide competitive access for backhaul through the cable 
companies’ wired networks are changed through these deals, so too are the incentives to 
offer equal access to WiFi services. Again, the cable companies may have incentives to 
favor Verizon Wireless traffic. The impacts on WiFi services are particularly alarming 
due to Time Warner Cable’s recent move to patent a method for seamless roaming 
between WiFi and cellular networks for smartphones and other devices. 

Wireless carriers need to offload traffic through backhaul and other means, and 
these deals raise serious concerns regarding economically feasible access to these 
services that must be addressed by regulators if approved. 

3. In his March 8 Politico interview, David Cohen said that one of the 
reasons Comcast decided not to enter the wireless business was the presence of 
insurmountable hurdles like roaming - which he described as “next to impossible” to 
secure. If roaming is next to impossible for a company like Comcast to secure, what 
does that say about the ability of smaller carriers to effectively compete with Verizon? 

Mr. Cohen is correct; achieving commercially reasonable roaming arrangements 
with Verizon and AT&T remains a challenge despite the FCC’s Data Roaming Order. 
Reaching roaming agreements for the latest generation technologies at economically 
feasible and commercially reasonable rates and terms is critical to effectively competing 
with Verizon (as well as AT&T). In recent years, RCA has urged policymakers to 
support a commercially feasible voice and data roaming ecosystem within the industry, 
and, due to the fact that roaming remains “next to impossible” to secure, it should not 
come as a surprise that the FCC has not been able to certify the industry as “effectively 
competitive” for over two years. 

Problems in securing roaming agreements have grown as the industry has 
consolidated. In earlier, competitive times, no one carrier could provide nationwide 
service to its customers through its network alone, and in turn carriers of all sizes were 
properly incented to negotiate and enter into roaming agreements. Through the wireless 
industry’s march to consolidation, competition has decreased, and Verizon and AT&T 
have emerged as the only 3G roaming options for their given technology paths for some 
carriers to provide nationwide service. As Mr. Cohen described, they are largely 
unwilling to discuss 4G roaming, and have little incentive to do so. 

Verizon’s assault on roaming extends beyond stonewalling competitive carriers 
seeking equitable roaming agreements. In fact, Verizon is currently in the process of 
appealing the FCC’s 201 1 Data Roaming Order, which would require negotiations for 
data roaming services where technologically feasible. 

As you noted, Comcast has described access to roaming agreements as “next to 
impossible.” Cox stated that it takes eight months to get Verizon to the table to discuss 
roaming. Bright House filed an affidavit stating that roaming was needed to unleash 
significant investment in wireless services. It is resoundingly clear that issues relating to 
roaming played a critical role in foreclosing these cable operators from entering the 
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facilities-based wireless market. Had these cable companies built out their spectrum 
holdings, there potentially would be four additional carriers in need of roaming, with 
incentives to foster additional roaming for all competitive carriers. Their exit only 
removes potential roaming partners for other eompetitive carriers, continuing an 
anticompetitive cycle of limited potential for roaming agreements. This circumstance 
does not bode well for smaller carriers or new entrants who wish to compete with 
Verizon. Strict roaming conditions must appropriately be applied to these transaetions to 
ease the competitive harms related to roaming that are exacerbated by these deals. 


One very interesting facet of this deal is its timing. Verizon ’s deals with 
the cable companies were announced last December, just days before AT&T and T- 
Mobile announced that they abandoned their proposed merger. Some industry 
observers suspect that these deals were deliberately reached at a time when T-Mobile 
was not free to bid on this spectrum. T-Mobile’s FCC filing states “it is likely no 
coincidence that Verizon Wireless signed this deal while the A T& T/T-Mobile 
transaction was still pending, so that T-Mobile was unable to compete to purchase this 
spectrum. ” What is your view? Do you believe that the timing of the deal had 
anything to do with Verizon Wireless ’s desire to keep this spectrum out of the hands of 
competitors such as T-Mobile? 

While the timing of the deal is clearly suspect, as T-Mobile was not in a position 
to purehase the spectrum due to the since abandoned transaction with AT&T, Verizon 
was also able to offer something that no other wireless provider could - a pathway into 
the wireless market and a non-eompete agreement for significant portions of cable’s 
footprint. Otherwise, the cable companies could have returned the spectrum to the FCC 
for an incentive auction based on their demanded reserve price or commanded a higher 
price on the secondary market. As part of an “integrated transaction,” as Mr. Cohen has 
stated, the deal was not about price for the cable companies, and for Verizon the deal has 
everything to do with eliminating competition - potential competition by the cable 
companies and decreased competition from other carriers. 

Verizon was able to use that offer to satisfy its desire to keep the spectrum out of 
the hands of spectrum-starved competitors, such as T-Mobile. Indeed, Verizon has 
demonstrated how manipulation of spectrum holdings can impact not only its offerings 
but the ability of other would-be competitors from providing service on similar spectrum 
holdings by withholding an ecosystem for commercially feasible devices and services to 
develop. This can be seen in Verizon’s departure from interoperability, as well as its 
newly-seen desire to sell its Lower 700 Mflz spectrum rather than deploy services. 

It is clear that Verizon plans to deploy 4G LTE services in spectrum blocks where 
only it controls nearly all of the spectrum nationwide - a pattern that fits the AWS 
licenses held by the cable companies but not Verizon’s lower 700 MHz holdings. In 
doing this, Verizon has complete control over the ecosystem, creating technical barriers 
to roaming and de facto exclusivity for all devices that operate within their “walled 
garden” network. 
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As 1 stated at the hearing, this deal is indeed “elegantly contrived” and “superbly 
clever.” Verizon has seized an opportunity to gobble up LTE-ready spectrum while 
competitors were unable to negotiate for the spectrum and with an offer that no other 
suitors for the spectrum could provide. 


5. The FCC has a test for evaluating acquisitions of spectrum, what they 
call the “spectrum screen. ” Verizon Wireless points out that this deal falls under the 
Fee’s thresholds in 121 of the 136 markets in the transaction. Should that settle the 
question for those markets? Do you believe the spectrum screen - first developed in 
2001 - is adequate to evaluate spectrum acquisitions today? Why or why not? 

In light of the competitive challenges in the wireless market, including 
consolidation of numerous prior competitors into the largest two carriers, the spectrum 
screen is broken. Regardless, the spectrum screen was developed as a tool to aid the FCC 
in evaluation spectrum transactions, and was not designed to serve as an up or down test 
to determine if a transaction is in the public interest. Where the spectrum screen does not 
properly account for potential competitive harms in a transaction, it must be adjusted or 
other forms of competitive analyses must be conducted in reviewing the transaction. 

The spectrum screen is not adequate to evaluate its competitive harms. The FCC 
should adjust the screen to reflect today’s market realities. Indeed, other adjustments to 
the spectrum screen since 2004 - including raising the thresholds at Verizon’s request - 
have taken place in the context of a pending transaction review. The Commission has 
always reviewed the spectrum screen on a case-by-case basis in the context of 
transactions before it, and should continue to do so in this instance. 

In adjusting the screen to reflect today’s market realities, the FCC must take into 
account the recent views of the Department of Justice and its own recent affirmations that 
a competitive market has four competitors at a national level as well as additional rural 
and regional competitors. The screen also should be reduced to eliminate spectrum that 
will not be available in the immediate future for commercial mobile broadband use, such 
as the 700 MHz Upper D block, which has been reallocated for public safety use, and 
additional SMR spectmm, which the FCC has admitted is not immediately useable for 
mobile broadband. Further, all spectrum is not created equal, and different spectram 
frequencies should be weighted differently to appropriately account for spectrum value. 
For example, as the FCC has noted, “beachfront” spectrum below 1 GHz is of higher 
value for mobile broadband and should be weighted accordingly. 

The inadequacy of the current spectrum screen to evaluate these acquisitions is 
demonstrated by the few markets triggered in the face of significant potential competitive 
harms, despite the fact that this transaction is the largest spectrum-only transfer the FCC 
has ever reviewed. Accordingly, the FCC must use all tools at its disposal to evaluate 
these transactions and/or the screen should be revised for this transaction to reflect the 
current market realities. 
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Questions for the Record from Senator Lee 

/. In your testimony, you state that Verizon does not need spectrum but rather 
“holds as much as 44 MHz of unused spectrum in many markets. ” 

• Could you comment on the nature of the markets where you believe 

Verizon Wireless has an excess supply of spectrum, whether these are 
limited to rural areas, and if so, what you believe should be done to 
protect against unused spectrum while allowing Verizon Wireless to 
obtain spectrum where it needs it? 

As I stated at the hearing, Verizon maintains a warehouse of spectrum in excess to 
its needs. Since the hearing, a new development - Verizon’s announcement of intent to 
sell its 700 MHz lower A and B block licenses, which have been in its warehouse since 
auction in 2008 - confirms that Verizon currently holds spectrum that it does not use and 
may not have any plans to use. As Verizon noted in a press release, this spectrum is 
located in the following markets, representing a mix of rural, suburban, and urban 
markets: 
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Additionally, Verizon holds almost 65% of the AWS-1 Band F Block, which it is 
currently not using, covering the eastern half of the nation. Again, this covers markets 
that arc urban, rural, and suburban. 

The sale of its unused 700 MHz licenses alone is not sufficient to resolve 
competitive concerns in the industry, and the FCC must work to resolve the concerns of 
spectrum aggregation as well as the integrated agreements involved with the transaction 
at hand. Further, withholding the sale of the 700 MHz licenses until after the integrated 
transactions with the cable companies arc closed makes any guesses at who will buy the 
700 MHz licenses, and at what price, pure speculation. In the most recent Verizon 
earnings call, Verizon further noted that if it cannot gel the price it desires, it will not sell 
the 700 MHz licenses, at its discretion. 

The FCC has the authority in reviewing the transaction to take a close look at 
Verizon’s spectrum holdings, both pre- and post-transaction, and the Commission can use 
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this authority to ensure Verizon has sufficient access to the spectrum it needs while also 
requiring significant divestitures to spectrum-starved competitive operators. 


2. Testimony at the hearing strongly suggested that many, if not most, potential 

buyers of the spectrum at issue in this transaction were approached by the cable 

companies. 

• Do you dispute that to be the case, and if not, how would that affect your 
analysis with respect to the government’s intervention in the spectrum 
transfer? 

I take Mr. Cohen at his word from the testimony that SpectrumCo had several 
discussions with potential buyers of this near nation-wide swath of 4G LTE ready AWS 
spectrum, however it is clear from discussion with my members that all potential buyers 
were not at the table. Differences of opinion about whether many or most potential 
buyers for the AWS spectrum were approached may be attributed to the characteristics of 
a potential buyer from the cable companies’ point-of-view. 

Demonstrated through the marketing and operating agreements that make up part 
of these integrated deals, it becomes clear that the cable companies’ definition of a 
potential buyer has the characteristics of: 

- An advanced technology nationwide network with access to the latest devices 
and excess capacity to allow for eventual wholesale access for the cable 
companies; 

- A willingness to market the cable companies’ core wired operations in 
addition to, or more likely instead of, the potential buyer’s own wire or 
nascent fiber operations - essentially a non-compete agreement; and, 

- An absence of regulatory scrutiny over other transactions to attempt to deflect 
attention from potential competitive impacts of such a deal. 

Accordingly, there was only one potential buyer who met these characteristics: Verizon 
Wireless. In this suitor alone could the cable companies essentially reach a non-compete 
pact while still gaining access to offering a quad play through adding wireless service to 
their existing triple play package. 


3. In your written testimony, you stated that “[tjhis transaction will only increase 
Verizon ’s dominance over the roaming market by eliminating four potential 
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roaming partners. ” Other testimony at the hearing suggested that the cable 
companies had at some point prior to this transaction definitely determined not 
to enter into the wireless market using this spectrum. 

• Is it your view that this transaction is the cause of the cable companies 
not entering into the wireless market? 

• Do you believe the cable companies would use this spectrum to enter 
into the wireless market if this transaction were not allowed? 

Through the integrated marketing and operating agreements that make up part of 
these deals, the cable companies will indeed be entering the wireless market. However, 
rather than entering the market as facilities-based competitors, they will enter the market 
first as agents to and later as mobile virtual network operators (MVNOs) of Verizon 
Wireless. This is an important distinction, particularly as it relates to Verizon’s 
dominance over the roaming market. 

Were the cable companies to enter the market through facilities-based 
competition, they would be important roaming partners for other competitive carriers. As 
not one of the cable companies would have the scope to provide nationwide service on 
their own, they would actively work to develop a healthy roaming market. Indeed, 
several of the cable companies were among the leading advocates for the 2011 data 
roaming order, based on the importance of adequate voice and data roaming to facilitate 
their entry into wireless. Upon adoption of the data roaming order, NCTA, the cable 
trade association, unequivocally stated that, “adopting enforceable data-roaming rights 
will enable new entrants to compete on a nationwide basis and give consumers more 
choice and flexibility in wireless services.” More recently, each of the companies has 
stated the difficulty in reaching these agreements as a primary reason for their decision 
not to enter through deploying their own network. 

As things would stand based on the proposed deals, these cable companies’ 
entries into wireless will further increase Verizon’s dominance over the roaming market 
as four would-be roaming partners are now essentially an extension of Verizon’s 
network. A competitive carrier cannot reach roaming agreements with MVNOs to roam 
on the host network; the negotiations would have to be with an even more dominant 
Verizon, who owns and controls the network. 

It would be speculation to say whether or not these companies would enter the 
facilities-based wireless market were this transaction not allowed; however their entry is 
unlikely if policymakers do not take steps to support a more competitive market. The 
cable companies provided a blueprint for the successful entry of a competitive carrier into 
the facilities-based wireless marketplace through their justification in abandoning that 
path. These same policies that competitive carriers have clamored for - commercially 
feasible roaming, affordable access to backhaul, special access, and WiFi networks, 
interoperable standards, and access to useable 4G LTE-ready spectrum - are the reasons 
stated by the cable companies that their own wireless deployment could not go forward. 
These policies should be conditioned on these transactions and the ends of wireless 
policy if the goal is competitive markets. 
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Responses by David Cohen to Questions for the Record 


U.S. Senate Committee on the Judiciary, 

Subcommittee on Antitrust, Competition Policy, and Consumer Rights 
Hearing on “The Vcrizon/Cable Deals: Harmless Collaboration or a Threat to Competition and 
Consumer?” 

Responses to Questions for the Record from Senator Herb Kohl 

1. Comcast and your cable company partners concluded the sale of this spectrum to 
Verizon Wireless just days before T-Mobile’s arrangement with AT&T formally 
came to an end. Why not wait to see whether T-Mobile would pay more for the 
spectrum assets, which T-Mobile has suggested it would? Did Comcast not owe a 
flduciary duty to your shareholders to entertain other potentially higher bids for the 
spectrum? 

As 1 testified, SpectrumCo reached out to virtually every major party in the wireless industry. 

We considered a number of different potential transactions and expended substantial resources 
investigating these options. Ultimately, as to the other alternatives we pursued, we were not able 
to reach agreements or find solutions - sometimes because SpectrumCo decided not to pursue 
the transaction, and other times because the other party decided not to pursue it. 

Discussions with various potential buyers and partners proceeded in parallel at various points in 
time over the past several years. Our discussions with Verizon Wireless were our primary focus 
during most of 201 1, while T-Mobile was intensely pursuing a separate transaction; Deutsche 
Telekom (“DT”) announced it was selling T-Mobilc to AT&T in March 2011. After many 
months of negotiations, we finalized and announced our agreements with Verizon Wireless in 
early December 2011, while AT&T, T-Mobile, and DT were still pursuing their planned 
transaction. At the time wc concluded our negotiations with Verizon Wireless, we did not know 
that T-Mobilc's transaction with AT&T was going to be abandoned. 

The agreements wc reached with Verizon Wireless are consistent with Comcast’s best interests. 
In today’s marketplace, basing decisions like these on what might happen in another company’s 
pending transaction is simply not practical or sound business practice. We were and still are 
unaware of any statement by T-Mobilc that it would pay more for the spectrum than Verizon 
Wireless agreed to pay. and wc arc confident that no such statements were communicated to us 
during the period that we were negotiating with Verizon Wireless. In any event, as 1 have said, 
our concern was not solely with the price wc received for the spectrum, but also with the 
provisions of the Commercial Agreements that provide us with a comprehensive strategic 
wireless solution for our company, shareholders, and customers. Our agreements with Verizon 
Wireless provide us with the best solution. 

2. Verizon Wireless and Comcast, and your cable partners, have agreed to establish a 
joint venture to develop technologies to integrate wireless and wireline services - 
creating seamless Internet connections between consumers' TVs and their cell 
phones or iPads. We must be especially cautious here because this means that top 
executives from both of your companies - competitors for pay TV customers - will 
meet regularly and work very closely together and in ways that could compromise 
your current or future competition. Investment in technology is generally good for 
consumers, but the concern here is that the joint venture will develop proprietary 



183 


technology, and limit its content to platforms meeting standards set to that 
proprietary technology. Or, it might eliminate your incentives to compete against 
each other for future products and services. Can you give us any assurance that this 
won’t happen with the joint venture? 

As you note, the Innovation Technology Joint Venture (often referred to as the “joint operating 
entity” or “JOE”) is being created by Verizon Wireless, Comcast, and the other cable partners. 
Comcast and the other eablc partners arc not direct competitors of Verizon Wireless; JOE does 
not involve competitors for pay-TV customers. We do compete with Verizon Telecom, but 
Verizon Telecom is not included in the joint venture at all. Verizon Telecom and Comcast will 
continue to have every incentive to compete vigorously, and nothing about the Innovation 
Technology Joint Venture changes that. Both Comcast and Verizon Telecom have invested 
billions of dollars to provide what each believes is the best service to consumers. Both will 
continue to compete with each other in order to maximize returns from those investments. 
Moreover, the parties to JOE all have strong incentives to prevent the exchange of commercially 
sensitive information as such exchanges could disadvantage them in the marketplace, a fact that 
is reflected in the agreements. Verizon Wireless has represented to Comcast that it is 
maintaining an information firewall with Verizon Telecom. Comcast, in consultation with 
outside antitrust counsel, has also developed guidelines for team members to follow in an effort 
to guard against transmission of competitively sensitive information to Verizon Telecom. The 
DOJ has recognized that these kinds of safeguards mitigate any anticompetitive concerns. 

While we hope that JOE will develop valuable technology (that is its purpose, after all), there is 
certainly no guarantee. As with all joint ventures, JOE is an investment risk for the companies 
involved. There is no likelihood that JOE or its owners will limit the distribution of any content 
they may control to platforms meeting standards designed around technology developed by JOE; 
to the contrary, content owners generally have powerful incentives to license their content 
broadly to maximize revenues. That is especially true in today’s vibrantly competitive, dynamic, 
fragmented, and multi-platform marketplace. Plus, in the case of NBCUniversal content, there 
are FCC rules and both FCC and DOJ conditions that address the availability of content to 
multichannel video programmer distributors (“MVPDs”) and online video distributors 
(“OVDs”). 


3. As you pointed out in your written testimony, Comcast’s deal with Verizon Wireless 
allows you to be a reseller of Verizon Wireless service beginning in 2016. Why wait 
until then - why doesn’t the deal allow Comcast to be a reseller right now? 

The agency arrangements provide a mechanism that allows us to move swiftly to start offering a 
wireless option to our customers. In fact, although these agreements were only announced in 
early December, Comcast began marketing Verizon Wireless services in Seattle by mid-January 
and expanded within weeks to Portland (OR) and San Francisco. Refining and perfecting the 
customer interaction scripts, marketing plans, and order flows is currently underway, and other 
valuable experience regarding the wireless marketplace is being gained. Consumers are 
benefiting today. 

Reseller arrangements, such as Mobile Virtual Network Operator agreements, are much more 
complicated and require the reseller to dedicate significant resources to developing and 
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marketing its own branded offerings. As a business matter, it made little sense to invest 
significant resources in diving into the highly-compctitive wireless marketplace as a reseller 
when the agency agreements provided Comcast with the ability to offer wireless services almost 
immediately with minimal investment. This will allow Comcast to test the reception such 
services receive from consumers and to gain experience in the wireless marketplace that will be 
valuable in future endeavors. After extensive negotiations, the parties agreed that the option for 
Comcast and its cable partners to convert to resale arrangements would ripen in 20 1 6. 

4. One thing that competitive wireless companies require is what is known as “special 
access” or “backhaul” - access over wired phone lines from cell phone tower to long 
distance phone and Internet networks. For years, the competitive wireless 
companies have complained about what they see as very high prices for special 
access from incumbent phone companies such as Verizon and AT&T. One way 
around the incumbents is to contract with the cable companies for special access. 

Will Comcast continue to provide backhaul competition to Verizon for competitive 
cell phone carriers at reasonable and nondiscriminatory terms, or will this deal 
change your incentives so that you will no longer wish to compete with Verizon? 

Yes, Comcast will continue to provide backhaul competition. As an initial matter, Comcast is a 
recent entrant to the wireless backhaul business, and we are a relatively small part of the overall 
wireless backhaul marketplace. That said, it is part of our growth strategy, and we are excited 
about the opportunities presented in this space. We have every incentive to invest in and grow 
this business and to provide services to as many wireless companies as possible. Nothing in the 
Commercial Agreements restricts our ability to sell (or gives incentive not to sell) backhaul at 
competitive rates to anyone who wants it. There arc no exclusives with respect to backhaul 
arrangements. 

More generally, the marketplace for backhaul services is marked by growth, competition, diverse 
suppliers and service offerings, and continuous innovation. These are not just my assertions; 
they are the FCC’s conclusions from last year’s AT&T/Qualcomm decision. There are - and will 
continue to be - many different competitive alternatives for backhaul. 

5. Do the commercial agreements between Comcast and Verizon Wireless have any 
term or time limit? If so, what is that term? 

As Senator Blumenthal discussed with former Assistant Attorney General Rule at the hearing, 
antitrust reviews typically involve highly sensitive business information that is reviewed under 
strict confidentiality restrictions established by Congress. As I discussed with Senator Franken, 
many discussions and agreements between companies are subject to non-disclosure obligations 
which we are duty-bound to respect. So 1 hope you will understand that I cannot go further than 
the applicable non-disclosure provisions allow in providing a public record response to this 
question. 

1 can say this. The terms of the Commercial Agreements are commercially reasonable, and 
neither Comcast nor Verizon Wireless is locked into any of these agreements for unreasonably 
long periods of time. That is to say, the parties each have options at various points in time, or 
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upon the occurrence of specified events, to terminate the agreements. Or, hy mutual agreement, 
they can do so at any time. 

Beyond that, I respectfully suggest that further inquiries into this subject he reserved for the 
antitrust authorities who I can assure you are reviewing (on a confidential basis) all the 
agreements, and all the underlying documentation, with great care. 

6. It has been reported in the media, and was alluded to at the hearing, that the 
commercial agreements between Verizon Wireless and Comcast were exclusive. In 
what sense are the agreements exclusive? What does the exclusivity cover? 

I must refer again to the confidentiality concerns referenced in my preceding answer and limit 
my comments to a few general observations. 

First, it is important to note that the net effect of the Commercial Agreements will be to increase 
consumer choice and flexibility, not to restrict it in any way. Comcast will still sell Xfinity 
video, voice, and Internet services directly to consumers as well as at Best Buy stores, mall 
kiosks, and other retail outlets; we are simply adding more outlets where consumers can 
purchase Xfinity services. Likewise, Verizon Wireless service and handsets will still be 
available at Verizon Wireless stores as well as Best Buy stores. Radio Shacks, and other retail 
outlets and websites; Verizon Wireless is adding to the list of outlets where consumers can 
purchase its services. 

Not only are we adding to the list of outlets where consumers can acquire these services, but 
we’re also making it easier for them to do so by giving consumers convenient one-stop shopping 
for a greater variety of products and services, including bundles of communications services. Of 
course, consumers will not have to buy a bundle of services, but, if they want to, that option will 
be available. 

What exclusivity provisions there are in the Agency and Reseller Agreements are necessary to 
ensure the pro-competitive benefits of those agreements. They reflect the common-sense 
proposition that these agreements cannot be successful unless the parties are and remain 
committed to their success; the exclusivity provisions ensure that all sides share this 
commitment. This concept is well-e.stablishcd under the antitrust laws.' Indeed, other sales 
partnerships in the relevant markets - including partnerships that DirecTV has entered into with 
AT&T and Verizon Telecom - have incorporated exclusivity provisions, without any objection 
from the DOJ, FTC, or FCC as far as we arc aware. 

7. Under the commercial agreements, what is the amount of commission payment that 
Comcast will receive from Verizon Wireless for selling Comcast services? Can this 
amount change during the life of the agreements? 


See, e.g., Sheila F. Anthony, Commissioner, FTC, Vertical Issues in Federal Antitrust Law (Mar. 19, 1998) 
(explaining that an exclusivity commitment “may be procompetitive when it encourages retailers to invest in 
promoting the manufacturer’s line, thereby enhancing interbrand competition at the retail level”), available at 
httn://vvw v v.ftc.uov/soecehc.s/anthonv/aiiabaDs.shtm - 
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Comcast will not receive, any commission from Verizon Wireless for selling Comcast services. 
As far as the commission Comcast will receive from Verizon Wireless for selling Verizon 
Wireless services, the precise amounts of the commissions to he paid under the agency 
agreements are highly confidential. For the same reason I have stated previously, I am not at 
liberty to disclose the precise commission that Verizon Wireless will receive from Comcast for 
selling Comcast services. I can say that these mutual Agency Agreements are market-standard 
agreements, comparable to the literally thousands of agency agreements already in place in the 
wireless marketplace and that the commission amounts are commercially reasonable. Beyond 
that, I can state only that the commission Comcast will pay Verizon Wireless for selling Comcast 
services is a one-time payment that is worth at most only a few percentage points of the net 
present value of a FiOS customer, which is many thousands of dollars per customer. 

8. (a) At the hearing, you testified that Comcast did not begin to study and do 
research on deploying the SpectrumCo spectrum you acquired with your cable 
company partners in 2006 until after you acquired that spectrum. In fact, you 
testified, that “at the time we bought the spectrum we had every intention of at least 
exploring whether we had a viable wireless business.” Why was this - why wasn’t 
this issue explored before Comcast and your SpectrumCo partners acquired the 
spectrum? Shouldn’t Comcast have taken these steps prior to acquiring the 
spectrum, if it was serious about deploying the spectrum? 

Comcast has long believed that it needed a comprehensive wireless strategy. The FCC's AWS 
auction offered Comeast, along with its SpectrumCo partners, the opportunity to explore the use 
of that spectrum to provide wireless services. Before the auction, and before we spent over $2 
billion, SpectrumCo expended significant time and resources to studying the feasibility of using 
the spectrum to deploy new wireless services. That said, there were a number of unknowns that 
all AWS bidders and eventual licensees faced - especially those that didn’t have an existing 
facilities-based wireless business. SpectrumCo made the considered decision to bid on the 
spectrum knowing that the Commission had determined that a 15-year build out requirement was 
appropriate (as opposed to the regular lO-year period).^ In other words, it was obvious to the 
Commission and all the bidders that the exploration, development, and deployment of wireless 
services over the AWS spectrum was subject to greater uncertainties and complications than 
applied to previously-auctioned spectrum. Nonetheless, the AWS spectrum appeared to offer an 
opportunity for the SpectrumCo owners to invest in a long-term wireless strategy, with the 
knowledge that the license purchase was only the first step in developing the capability to offer 
new and advanced wireless services to consumers. 

SpectrumCo did not acquire the licenses with the goal of simply launching the company into a 
capital-intensive and competitive marketplace without a sound business plan. It proceeded over 
the next several years to develop and explore potential uses of the AWS spectrum, including 


The Commission established an initial license term of 15 years for licensees in the AWS-! band, agreeing 
with commenters that argued that the need to clear the band and relocate incumbents warranted a longer -than-usual 
initial licen.se term. Service Rules for Advanced Wireless Services in the 1.7 GHz and 2.1 GHz Bands, Report & 
Order, 18 FCC Red. 25,162 70 (2003) (“ We agree with these commenters that the circumstances surrounding the 
future development and deployment of services in these bands warrant an initial license term longer than 10 years in 
order to encourage the investment necessary to develop these bands.”). 
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clearing the spectrum and testing 4G technologies and equipment on the spectrum. Meanwhile, 
consumers’ demand for wireless broadband increased dramatically, beginning shortly after the 
AWS licenses were issued, with the release of the iPhone, iPad, and Android phones, and 
making it increasingly likely that SpectrumCo would only be able to deploy a competitive 
network if it were able to acquire additional spectrum or partner with an established provider. 
SpectrumCo expended substantial resources investigating all of its options, did everything a 
diligent new licensee could reasonably be expected to do, and took meaningful steps to develop, 
use, and identify long-term business plans for the spectrum. Ultimately it concluded that a sale 
to Verizon Wireless - coupled with the Commercial Agreements - was the best strategy. 

(b) Does your answer that you had “every intention of at least exploring whether we had a 
viable wireless business” (emphasis added) when SpectrumCo bought the spectrum 
indicate that you recognized at that time there was a possibility that Comcast would never 
be able to economically launch a wireless business with this spectrum? 

Given the substantial uncertainties involved with deploying a competitive nationwide wireless 
network at a time when consumer demand for broadband was (and still is) ever-growing, it was 
always possible that the launeh of a successful wireless service might not be economically 
feasible. This is the nature of business in a highly competitive marketplace. Nevertheless, we 
hoped and expeeted that, having invested substantial time and resources, as well as several 
billion dollars in spectrum licenses, the AWS spectrum would enable us to develop a 
comprehensive wireless .strategy. Our hopes for a comprehensive wireless strategy never 
changed, but the marketplace did. After acquiring the spectrum licenses, SpectrumCo proceeded 
over the next several years to develop and explore potential uses of the spectrum, doing 
everything a reasonably diligent new licensee might be expected to do. In the end, 

SpectrumCo’s owners found that the substantial costs associated with construction of a wireless 
network, the lack of a reasonable guarantee of a return on the investment, and the risks 
associated with becoming an additional facilities-based competitor in the highly competitive 
wireless marketplace did not make business sense and could not be justified. 

9. Our subcommittee has heard concerns that the commercial agreements between 
Verizon Wireless and the cable companies could contain provisions allowing the 
parties to jointly negotiate for programming content. The concern is that, if so, the 
parties to these deals could obtain lower rates for content because of volume 
discounts that competitive pay TV services would not be able to obtain. Do the 
commercial agreements contain any provisions allowing Verizon Wireless and the 
cable companies to Jointly negotiate for programming? If so, won’t this 
disadvantage competitive pay TV providers? 

There are no provisions in the Commercial Agreements addressing Verizon Wireless’ and the 
cable companies’ acquisition of programming. 

10. (a) In an FCC filing made on September 30, 2009, Comcast described a “wireless 
marketplace that has come to be dominated by two firms, AT&T and Verizon.”^ 

’ Comments of Comcast Corporation, Fostering Innovation and Investment in the Wireless Communications Market 
and A National Broadband Plan for Our Future, GN Docket Nos. 09-157, 09-5 I (filed September 30, 2009), 
available at: http;//apps,fcc.gov/ecfs/commenl/view?id=60!5l91537 
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Comcast also noted that “AT&T and Verizon not only have substantial ‘first mover’ 
advantages, but they have amassed prime spectrum in the 700 MHz and 800 MHz 
bands that, due to propagation characteristics, creates a significant economic 
advantage in the construction and deployment of broadband wireless networks.” 
Does the sale of the AWS spectrum to one of these two firms not exacerbate the 
competitive concerns you described in 2009? 

The statements you quote are from comments filed in connection with the FCC’s development of 
the National Broadband Plan (“NBP”). While the passages you quote are from an introductory 
section, our primary objective in this filing was to persuade the FCC to address three priority 
issues: spectrum availability, automatic data roaming and home roaming, and pole attachment 
rates and availability. The NBP agreed with Comcast that all of these are high-priority areas to 
promote a more competitive wireless marketplace, and the Commission has taken meaningful 
action on each over the period since the comments you quote were filed. On roaming and pole 
attachments, the FCC has since adopted rules that substantially address the issues we raised. As 
to spectrum availability, the FCC successfully urged Congress to enact legislation to free up 
valuable spectmm through the use of incentive auctions - but this is an immensely complicated 
process that will take years to come to fruition, and it remains to be seen how much spectrum 
will become available and when. As the NBP noted, the difficulties associated with making new 
spectmm available make it all the more important that secondary markets remain capable of 
reallocating spectmm swiftly and efficiently, as is occurring in the SpcctmmCo sale to Verizon 
Wireless. So the FCC, through its actions, and this Congress, through its recent legislation, have 
begun to address the concerns we raised in our comments in 2009. 

Moreover, the 20 megahertz of speetmm we are proposing to transfer to Verizon Wireless will 
not take Verizon Wireless above the FCC-established spectmm screen in almost every single 
market in which Verizon Wireless operates. 1 would note, ahso, that the spectmm involved in the 
SpectmmCo sale is in the 1710-1755 and 21 10-2155 MHz bands. No spectmm in the 700 or 800 
MHz bands is involved here. 

(b) In your September 30, 2009 FCC filing, Comcast further wrote that, “Scarcity 
of spectrum acutely affects the ability of companies to enter the wireless market and 
compete with incumbent carriers. AT&T and Verizon in particular have over the 
years amassed substantial amounts of spectrum, much of it in the lower bands” - 
which you identify as spectrum below 3 GHz - “that, as explained below, are in 
many ways the best suited for wireless broadband services.” You also noted that 
these factors “create significant challenges for new entrants and threaten to 
diminish wireless investment and innovation,” adding that “The Commission should 
examine these issues and consider appropriate policies to address them.” By your 
own logic, doesn’t this transaction - which further concentrates valuable 
commercial spectrum in the hands of one of these two dominant firms - create 
“significant challenges for new entrants” and further “threaten to diminish wireless 
investment and innovation?” 

As I noted in my answer to the previous question, the FCC has in fact examined the issues 
Comcast raised in its 2009 fding and has not just considered but has actually adopted appropriate 
policies to address them. In describing the challenges faeed by new entrants, it was entirely 
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appropriate for Comcast to identify the advantages enjoyed by long-established and successful 
carriers, Comcast did not propose that those carriers be prevented from acquiring additional 
spectrum, but it did urge that additional spectrum be made available in the marketplace. With 
additional authority recently provided by Congress, the FCC is working hard to do just that. 
Finally, the FCC has a well-established mechanism for determining whether a proposed 
spectrum transaction is in the public interest, and Verizon Wireless and SpectrumCo have 
demonstrated that the proposed transaction meets the public interest standard, 

1 1 . One of the key ways of increasing capacity on wireless networks is to offload 
demand onto WiFi networks, such as those the cable companies and Verizon have 
built into consumers’ homes. Will you commit to offer WiFi offload on an open, 
non-discriminatory basis to other carriers not parties to the commercial 
agreements? If not, why not? 

There is nothing in these agreements that grants any rights to Verizon Wireless to offload its 
traffic onto Comcast’s Wi-Fi network. Comcast has viewed its network of Wi-Fi hotspots as an 
extension of its residential Xfmity Internet business, and we provide this service to our Xfinity 
Internet customers (and to Internet customers of Cablevision and Time Warner Cable) regardless 
of whether they use Verizon Wireless, AT&T Wireless, T-Mobile, Sprint, MetroPCS, or any one 
of the scores of other wireless carriers. Any efforts we may undertake to reach commercial 
arrangements with wireless carriers in connection with Wi-Fi offloads would be independent of 
and unrelated to the spectrum assignment and the Commercial Agreements. 

12. Do you have any response to the suggestions of Prof. Wu, Mr. Kelsey and Mr. 
Berry given at the hearing as to possible conditions the Justice Department or FCC 
ought to place on your deals with the cable companies, should the deals be 
approved? 

Our transactions with Verizon Wireless are pro-competitive and pro-consumer. They comply 
with all applicable laws, rules, and policies. There is no basis for imposing any conditions on 
these agreements. 


- 8 - 



190 


Responses to Questions for the Record from Senator Mike Lee 

1. I understand that Verizon Wireless purchased the spectrum at issue in these 
agreements for a total of about $3.9 biUion. Some, including Mr. Berry who was at 
the hearing, have suggested that the licenses are really worth significantly more and 
that the cable companies could have commanded a much higher price for the 
spectrum from other carriers. Although there was discussion of negotiations and 
incentives at the hearing, there still seems to be some confusion about this issue. 

Can you please explain what Comcast did to make certain that it got the best deal 
possible for its spectrum sale? 

As I testified, Comcast engaged in discussions with almost every major party in the wireless 
industry with respect to this spectrum. The specific details of our discussions with individual 
parties arc highly confidential, and for the most part are subject to non-disclosure obligations. I 
can say that SpectrumCo fully explored (I) building out its own wireless network, (2) 
acquisitions, joint ventures, and network sharing arrangements with other wireless companies, 
and (3) transactions of the sort that we ultimately entered into with Verizon Wireless. 
SpectrumCo expended substantial resources investigating these options, but concluded, for a 
variety of reasons, that each option had significant limitations and would not provide a 
comprehensive and viable long-term wireless solution."* 

While we appreciate the reasons why Mr. Berry might now claim that the spectrum at issue is 
worth more than Verizon Wireless has agreed to pay, I can assure you that those who negotiated 
the sale on behalf of SpectrumCo were informed and sophisticated experts who were committed 
to achieving the best bargain possible for SpectrumCo’s owners. Had they been able to get a 
better deal elsewhere, they would have. 

2. The primary consideration of our antitrust laws is consumer welfare. Accordingly, 
in considering the effects of a transaction on competition, we must give appropriate 
weight to resulting efficiencies. At the hearing, there was some discussion of the 
efficiencies resulting from having a quadruple play available. 

Can you please describe any evidence or marketing research information Comcast 
has indicating that consumers do in fact want a quad play? 

We don’t really know what percentage of consumers will find it important to obtain their video, 
voice, Internet, and wireless services from a single supplier - or from two suppliers but a single 
sales agent. We do know that many of our customers value the option to procure two or three 


^ See Verizon Wirelcss-SpcctrumCo Application Form 603, WT Docket 12-4, Ex, 4 3-14 (Dec. 16, 201 1 ) 

(Declaration of Robert Pick). In its efforts to develop and explore potential uses of the AWS spectrum, SpectrumCo 
expended many millions of dollars to identify and clear incumbent microwave links; test different 4G technologies 
and equipment; and evaluate the investment necessary to deploy and operate a network lising AWS spectrum. 
SpectrumCo ultimately decided not to enter the wireless marketplace as a standalone facilitics-based provider for a 
number of reasons, not the least of which include a massive capital-intensive investment (estimated at $ 1 0 - $ 1 1 
billion) that carried with it substantial risks and no assurance of a return; a likewise capital-intensive and ongoing 
need for additional spectrum as consumers’ appetite for spectrum-intensive services grows; the high cost of 
obtaining and providing cutting-edge wireless devices; and the difficulty of securing roaming agreements. See id. 
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products in a money-saving package; currently, about two thirds of our video customers buy 
voice or data services from us, and about one third buy all three services (video, voice, and data). 
About 95 percent of Comcast’s customers already have wireless service, so we do not have 
inflated assumptions about the extent to which they will wish to order wireless service from 
Comcast, On the other hand, we think this is an option they ought to be able to have. Moreover, 
this is an option our competitors are already offering. 

3. Some have expressed concerns about potential anticompetitive effects of the 
agreement between Verizon and the cable companies to invest in a new joint 
operating entity. Critics speculate that this agreement contains exciusive 
arrangements with respect to backhaul and Wi-Fi offloading, or that the companies 
will nse the new product to gain an undue advantage and force others out of the 
market. 

Could you comment on the joint operating entity — specifically, what is included in 
that arrangement, what types of products you anticipate might be deveioped, 
whether those technologies will be licensed to third parties, and why your company 
felt it important to enter into this arrangement? 

We formed the Innovation Technology Joint Venture, or JOE, for the purpose of developing 
technology and intellectual property to create innovative and eompelling new products that 
seamlessly integrate wired and wireless technologies. We hope JOE’s products will effectively 
compete with products developed by AT&T, Dish Network, Google, Microsoft, Apple, and 
others. JOE will allow Verizon Wireless and the cable companies to bring their collective 
expertise to the table to develop next-generation technologies that the companies alone could not 
effectively develop, 

JOE is still a nascent organization and has not yet developed any specific processes for deciding 
what products should be developed or how they should be developed. But it may explore a range 
of consumer-friendly technologies that inelude, for example; allowing consumer devices to 
seamlessly transition between Wi-Fi and mobile wireless networks; integrating services like 
voice mail, caller ID, and contact lists across home and wireless phones; and enabling seamless 
access to content like photos, videos, and music on both home televisions and mobile devices. 

While it is our hope that JOE will develop many exciting integrated technologies, it is far too 
early to speculate as to the success of JOE and its technologies. If we succeed in this 
competitive marketplace in creating valuable technologies that enhance consumer products, we 
will evaluate ways to monetize those technologies, including through third-party licensing 
agreements. And JOE is generally permitted to license technology to third parties. But those 
business decisions should remain with JOE. We are entering a very competitive space with well- 
heeled players like Apple, Microsoft, and Google, who arc under no obligation to open up their 
intellectual property to others. Preserving the freedom of intellectual property owners to license 
or not, and if so on what terms, spurs all market players to continue investing and innovating, 
which ultimately benefits consumers. 

4. At the hearing. Senator Franken asked Randall Milch: “Will you commit to opening 
up the technology and intellectual property that your companies create to your 
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competitors so that they can obtain the technology at fair reasonable and non- 
discriminatory rates?” 

(a) On behalf of Comcast, what is your reaction to this request? 

I think Mr. Milch answered this question appropriately. He made three key points. First, we are 
starting from scratch and do not currently have any technology or intellectual property. Second, 
we are entering a very competitive marketplace with formidable players such as Apple and 
Google. And third, if we are successful in developing a new technology, it isn’t clear why our 
intellectual property shouldn’t have the same protections as other companies’ intellectual 
property. We should be permitted to do as we see fit with our intellectual property, in the same 
way that Apple and Google do. 1 agree with Mr.. Milch on each of these points. 

1 might add that our efforts to develop new technology will spur other companies to respond, 
perpemating a cycle of competitive investment and innovation. This virtuous circle of 
innovation would be thwarted if we were required to license our technology to all comers. 


(b) If Comcast and Verizon are forced to license or sell new technologies, how will 
this reduce the incentives that Comcast has to invest capital in this research and 
development joint operating agreement? 

A forced licensing regime necessarily reduces incentives to invest and innovate. The best way to 
promote the investment of time and capital necessary to develop intellectual property is to 
respect the creators’ property rights in the fruits of their labors. The Framers understood this, 
which is why they concluded that “[t]o promote the Progress of Science and useful Arts,” 
Congress should be empowered to “secur[e] for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries.” It is on this authority that 
Congress has since the 1 S’*" Century enacted (and from time to time revised) patent and copyright 
laws. 


-II - 



193 


Responses to Questions for the Record from Senator Charles Schumer 

1. 1 understand that, under the terms of Joint Marketing Agreements, Comcast, Time 
Warner, Cox, Bright House Networks, and Verizon Wireless will now each be able 
to offer the quadruple play of video programming, broadband, voice, and mobile 
wireless services. I have heard concerns that this bundling of services will reduce 
the value of a competing company's video and broadband product because it will be 
more expensive for competitors to get access to must-have programming, resulting 
in consumers suffering through higher costs. Can you respond to these concerns? 

Nothing about these transactions will in any way affect the ability of Comcast’s video 
competitors to obtain must-have programming. Nor will anything in these transactions affect 
Comcast’s incentive to license programming to its competitors. 1 can say categorically that no 
term of any of the Commercial Agreements provides for the licensing of NBCUniversal content 
to Verizon Wireless (or, of course, Verizon, which is not even a party to these agreements). 

And, in all events, any content licensing deal between NBCUniversal and either Verizon or 
Verizon Wireless would have to be consistent with the relevant FCC and DOJ conditions from 
the NBCUniversal transaction, and the FCC’s rules. 

Moreover, the joint marketing arrangements are by no means unique to Comcast, Time Warner 
Cable, Cox, Bright House Networks, and Verizon Wireless. In this highly competitive and 
dynamic marketplace, there are numerous of situations where one provider markets the services 
of another. I gave several examples in my written testimony, including the following: 

• Frontier Communications and AT&T Mobility announced a three-year agency agreement 
on November 15, 201 1 that enables Frontier to offer customers access to AT&T 
smartphones and the AT&T mobile broadband network bundled with Frontier’s 
broadband Internet, voice, and satellite TV services, all on a single bill from Frontier; 

• AT&T and DIRECTV signed a three-year commercial agreement on November 3, 201 1 
through which both companies are able to offer customers a quadruple-play bundle of 
AT&T/DIRECTV video service and AT&T broadband, home phone, and wireless voice 
services, as well as bundled discounts; and 

• CenturyLink and Verizon Wireless announced an agreement on February 15, 2011, under 
which CenturyLink became an authorized agent of Verizon Wireless and can offer 
customers Verizon Wireless service with CenturyLink’s High-Speed Internet, unlimited 
local and long distance, and television services. 

2. The 1996 Telecommunications Act reduced regulation based on the assumption that 
cross-platform competition would drive innovation, lower prices, and new services 
to benefit consumers. Just two years ago, Verizon touted the importance of the 
“competitive rivalry between cable companies and telcos” resulting in benefits to 
consumers of “better broadband services and lower prices.” 

a. What is your view of that rivalry now? 
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Competition that has emerged since the passage of the Telecommunications Act of 1996 is more 
robust and vibrant than could reasonably have been expected 16 years ago. Certainly the 
century-old Bell monopoly in phone services has been destroyed; Comcast (which did not 
provide any phone services in 1996) has now become a major residential phone services provider 
in the United States. The video marketplace has become vastly more competitive as well, with 
AT&T and Verizon (neither of which provided any video services in 1 996) having become the 
seventh and eighth largest MVPDs, DirecTV and Dish Network (which were both quite small in 
1996) having become the second and third largest MVPDs, and online video providers (Nctflix, 
Amazon, YouTube, Hulu, and countless others, none of which could hardly have been imagined 
in 1996) flourishing beyond anyone’s expectations. Competition has driven massive investment 
and innovation in broadband networks, with Comcast having deployed DOCSIS 3.0 across 
nearly all of our footprint, thereby enabling competitive video and voice services along with 
innumerable new opportunities in social networking, telehealth, distance learning, 
telecommuting, and on and on. 

b. How do the joint marketing agreements affect that view? 

The Agency Agreements are entirely consistent with the views just expressed. As noted above, 
these arrangements are not unusual. These kinds of arrangements are reflective of intense 
competition, and they do in fact bring lower prices and new purchase options to consumers. 

It is important to note that Comcast’s joint marketing agreements are with Verizon Wireless, not 
with Verizon Telecom. Comcast and Verizon will eontinue to compete vigorously against one 
another for voice, video, and Internet services and Comcast will continue to have powerful 
incentives to invest and innovate in its services. 
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Responses to Questions for the Record from Senator A1 Frankcn 

1. In December, AT&T announced that it was terminating its plans to acquire T- 
Mobile USA. This occurred just days after you announced your plans to sell your 
spectrum to Verizon Wireless. As we discussed during the hearing, there were 
many indicators that this deal was on the verge of collapsing long before AT&T’s 
announcement in December. Can you please indicate when you talked to T-Mobile 
about acquiring your spectrum? Did you talk to them subsequent to the Justice 
Department’s decision to sue to block the deal, or after the FCC signaled that it 
intended to fight the merger as well? If not, please explain why Comcast did not 
engage with T-Mobile at that time, especially since it seems likely that T-Mobile 
would have been willing to pay a premium over what Verizon paid to acquire this 
spectrum, which is adjacent to its current spectrum holdings. 

As I explained at the hearing, my ability to divulge the timing of our discussions with T-Mobile 
is constrained by non-disclosure agreements, 1 was comfortable confirming that we spoke to T- 
Mobile in 2010 because 1 was merely confirming the representation of Robert Dotson, then- 
President of T-Mobile, that he was in discussions with us about this spectrum. As I also said at 
the hearing, the discussions stopped no later than the time Deutsche Telekom (“DT”) announced 
it was selling T-Mobile to AT&T (which they did on March 20, 2011). 1 think it is fair to add 
that T-Mobile did not approach us about purchasing the spectrum while its deal with AT&T was 
pending. After many months of negotiations, we finalized our agreements with Verizon 
Wireless in early December 201 1, while AT&T, T-Mobilc, and DT were still pursuing their 
planned transaction. We announced our agreements on December 2, 201 1 , AT&T and DT did 
not abandon their transaction until December 19, 201 1 . Comca.st and T-Mobile did not engage 
in discussions at that time beeause by then we had already entered into binding eommitments 
with Verizon Wireless, 

2. Please explain why Comcast chose to accept V'erizon’s bid over other companies’ 
bids? Did Verizon bid more for this spectrum than alj other companies? How did 
Comcast account for the potential economic benefits that it could derive from 
Verizon’s decision to permit Comcast to market its products in areas where FiOS 
was available? Did this factor into Comcast’s decision to accept Verizon’s bid over 
other companies that do not have a product that competes directly with Comcast’s 
products? 

We did not formally auction the spectrum. We did market the spectrum, in the sense of holding 
discussions with virtually every major player in wireless industry either about selling them the 
spectrum or partnering with them to develop it. We were looking to develop a comprehensive 
strategic wireless solution for our company and for our customers, and ultimately we found that 
solution with Verizon Wireless. 

We see the Agency and Reseller Agreements as beneficial across our entire footprint, with no 
particular advantages in areas where FiOS is available as opposed to areas where it is not. The 
Agreements enable us to be more competitive by offering a quad-play bundle across our entire 
footprint, in much the .same way as our competitors are doing. Any suggestion of eompetitive 
coneerns does not even make sense for most of the country; FiOS is not even available in more 
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than 85 percent of the cable companies’ footprint. In those areas in which FiOS is available, vve 
have no advantage over FiOS in our relationship with Verizon Wireless. Verizon is free to 
market Verizon Wireless services in competition with the cable companies, and Verizon 
Wireless itself will market both the cable companies’ and the FiOS services on an equal basis. 
Indeed, in those areas in which FiOS is available, Verizon Wireless retail stores may simply 
become another space in which the cable companies and Verizon FiOS compete head to head for 
wired services (Verizon Wireless is not required to sell the services of either Comcast or Verizon 
FiOS in its retail stores, but, to the extent that it chooses to do so, it must treat both equally). 
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Responses by Joel Kelsey to Questions for the Record 


Sen. Kohl’s Follow-Up Questions for the Record for Hearing on 

‘*The Verizon/Cable Deals: Harmless Collaboration or A Threat to Competition and 
Consumers?” 

For Joel Kelsey 

1 . One thing that competitive wireless companies require is what is known as 
“special access” or “backhaul” - access over wired phone lines from cell phone towers to long 
distance phone and Internet networks. For years, the competitive wireless companies have 
complained about what they see as very high prices for special access from incumbent phone 
companies such as Verizon and AT&T. One way around the incumbents is to contract with the 
cable companies for special access. Do you have any concerns that this deal will change the 
incentives of cable companies to provide special access? 

Yes. There are only two wired ecosystems in the United States •- cable companies and telephone 
companies. Access to the Internet backbone, w-hich is necessary to provide consumers with 
Internet ser.'ice, is wholly dependent upon relationships with the companies that own these “on 
ramps”. 

The “special access” rulemaking proceeding at the Federal Comnninications Commission is ftili 
ol' evidence demonstrating the severe lack of competition in this market for special access or 
other dedicated high-capacity connections. Tliis has allowed Ver izon and AT&T, the two 
dominant incumbent local exchange carriers, to favor their own wirelc.ss affiliates, -charge supra- 
competitive rates and impose onerous contracts on their smaller wireless competitors who have 
no altemativc.s for special access lines. Cable companies have demonstrated some interest in 
competing more aggressively in this space (albeit in a geographically limited fashion); however 
that interest is now dampened as a result of this proposed tiunsaction. 

In the proposed transaction, cable provider serving 75 percent of the U.S. market have partnered 
with Verizon, creating considerable risk that the small amount of competition that exists in the 
market for backhaul transit will be signiftcanlly w'eakened. 

2. In his March 8 Politico interview, David Cohen said that one of the reasons 
Comcast decided not to enter the wireless business was the presence of insurmountable hurdles 
like roaming - which he described as “next to impossible” to secure. If roaming is next to 
impossible for a company like Comcast to secure, what docs that say about the ability of smaller 
carriers to effectively compete with Verizon? 

Terrestrial based cable companies arc in the best position to enter the wireless market. They have 
expertise in providing a retail product, they have a broad consumer base that already subscribes 
to their monthly sendees, they have their own fiber infrastructure to provide backhaul, within 
their footprint, and established business relationships with telecom transit providers outside of 
their footprint. 

The inability of Uiese companies to offer facilities based competition in the wireless market 
illustrates signiOcanL barriers to entry, and underscores a deep .stnjctura! problem with 
competition in this marketplace. This is very troubling given the trend towards a duopoly market 
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that the Department of Justice tuid the Federal Communications Commission identified in their 
rejection of the AT&T / T-Mobitc merger. 


What is most interesting in this tranisaction is that the cable companies mvoKed hate signaled 
that their entry into the wireless market is inevitable. Even if the costs of buiUling out ihcir own 
infrastructure are prohibitive, cable companies could still enter the wireless maikct in other ways 
that strengthen, rather than lessen, competition. For example, they could have leveraged 
SpeclmmCo’s licenses to partner with a non-dominant wireless caiTicr like CIcarwire or f- 
Mobilc, buying wholesale access to their network and offering cable subscribers w irelcss scivicc 
at rates, lerats tmd conditions that are competitive to Verizon or .AT&T . 


However, under these agreements, the companies arc not re-selling access to wireless services 
under competitive rates, temrs and conditions. They are merely acting as sales agents, signing 
their own customers into Vtorizon Wireless’ two-year contracts in c.xchango for an assurance they 
won’t face competition from Verizon FiOS in the monthly video and broadband at-home market. 

3. One very interesting facet of this deal is its timing. Verizon’s deals with die cable 
companies were announced last December, just days before AT&T and T-Mobilc announced that 
they abandoned their proposed merger. Some industry observers su-spect that these deals were 
deliberately reached at a time when T-Mobile was not free to bid on this spectrum. T-Mobile’s 
FCC filing states “it is likely no coincidence that Verizon Wireless signed this deal while the 
AT&T/T-Mobile transaction was still pending, so that T-Mobilc was unable to compete to 
purchase this spectrum.” What is your view? Do you believe that the timing of the deal had 
anything to do with Verizon Wireless’s desire to keep this spectrum out of the hands of 
competitors such as T-Mobilo? 


Wbile it’s hard to know all the drivers behind the decisions of the various companies that have 
entered into this multi-facctod transaction, the timing suggests Verizon Wirelass was motivated 
at least in part due to the foreclosure value of keeping this spectrum from its competitors. 

The DoJ has pointed out that because of the important role spectrum plays in the investment 
strategies of wireless carriers, the value of that spectrum to incumbent providere is increased. 
The private value of spectrum for an incumbent in a given market includes not only the revenue 
from use of the spectrum but akso tbreclosure value - the benefits gained by preventing rivals 
from using that spectrum to erode the incumbents’ existing businesses. Therefore, even though a 
carrier may not need specmim to meet an immediate demand, it has significant incentives to 
keep that resource away from its would-hc rivals. This represents the private value of the 
spectrum to an individual company, and not the public value of spectrum to the public or the US 
economy. 

Indeed, that appears to be the case in this transaction. The companies seeking approval for this 
transaction freely admit that “Verizon Wirelcsss has sufficient spectrum to meet its immediate 
needs, and generally to meet increased demand in many areas until 201 5,” and the record in the 
FCC proct'eding is replete with evidence that Verizon is well positioned even after this time 
period. 



199 


Purchasing this spcctmm is not the only way Verizon can meet increasing consumer demand for 
data, but it is the only w'ay it can foreclose its competitors from providing tt serious compelitivc 
threat by offering lower-cost high-speed mobile services, 

4. The FCC has a test for evaluating acquisitions of spectrum, what they call the 
“spectrum screen.” Verizon Wireless points out that this deal falls under the FCC’s thresholds 
in 121 of the 136 markets in the tratisaction. Should that settle the question for those markets? 
Do you believe the spectrum screen - first developed in 2001 - is adequate to evaluate spectrum 
acquisitions today? Why or why not? 

First, it’s important to keep in mind that the spectrum screen is not a bright line test timl pre- 
dctennincs the reaction of the Commission in any given transaction. Rather, like the Herfindahi- 
Herschinan Index in the anti-trust context, the spectrum screen acts as a guide post to instruct the 
Commission when a transaction has tlie polattial of significantly lessening competition. 

in fact, in several instances the Commission has actually ’changed the screen* during a 
Iransactiott. !n the past, it has always raised the screen to permit licen.se transfers that have driven 
a dis-proportional amount of valuable spectrum to the two companies with the largest market 
share. 

However, the screen is inadequate to measure the advantage that valuable spectrum gives to the 
nation’s largest wireless carriers. 

Bach band of spectrum in each local market has unique characteristics that result in no two 
identically sized blocks holding identical value. These difTercnces are due in part to the 
propagation characteristics of the spectrum — how far they can carry a signal and how well that 
signal can penetrate buildings and terrain. 

As with property, the location ofhroadband spectrum is the main driving force of its value. 
Unfortunately, the screens that the FCC uses to measure siicctmm holdings don't measure this 
dynamic. These antiquated screens are out of dale — they measure only for the square footage of 
holdings (the amount of Mega-Hcitz, or MHz) and fail to acknowledge whether the spectrum 
holdings arc beachtfont. beach adjacent, or have only a beach view. 

Without access to a sufficient amount of high-quality spccinnn, a wireless company cannot offer 
first-class wireless services, it cannot .scale its business in a cost-efficient way, or keep up with 
glowing consumer demand for wireless data. Spectrum, particularly highly valuable spectrum, is 
the input market on which the entire wireless industry is built. 

When policymakers weigh whether or not this transaction will hann competition or benefit the 
public interest, they must look acro,ss the wireless marketplace and ask questions about the future 
prospects for competition and how they will be impacted by this deal. 

.Any analysis of this transaction must lake into account the value of the spectrum being sold in 
order to adequately examine the concentration of market power that results from this deal. 

Simply counting the total M Hz of available spectrum held by any one carrier provides an 
inaccurate and distorted portrait of market power. 
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Ah analysis of She spectrum holdings most valued for providing mobile data scrs'iccs tcv eaK a 
significaut imbalance in ownership. Cuirentiy two companies — .-Vl ik 1' and \ eri/on Wireless 

— hold a disproportionate percentage of beachfront spectrum, w ish X'en/on alone controlling 
one-third of the spectrom best suited for nationwide mobile broadband. 

Free Press attempted to provide a perspective of st»ctrum market share at tlie national let cl. 
based on value by constructing a weighting scheme based on the k>ok value of spectrum 
holdings reported to the SEC, recent auction prices, and recent prices reported on the secondary 
markets. The result can be seen in the table on page 8 of my written test imonv . 

Using this approach, we okserve that if these applications are apprtwed. \ en/iin will control 
fully 35 percent of all value-weighted mobile broadband spectrum. If a more finely tuned 
valuation methodology is used by the e.xpcrl federal agency to assess market shares, thi.s level of 
control over the spectrum input market would clearly be considered “moderately concemrated" 
by DoJ standards, and should raise red flags at the Department and the FCC. Given the highly 
concentrated nature of the overall wireless market, the FCC and the Do.l must conclude that this 
transaction would significantly weaken future prospects for meaningful wireless competition. 

5. Verizon and its cable partners have agreed to establish a joint venture to develop 
technologies to integrate wireless and wireline services - creating seamless Internet connections 
between consumers’ TVs and their cell phones or iPads. This has raised concerns because this 
means that top executives from the companies to these deals - competitors for pay TV customers 

- will meet regularly and work very closely together and in ways that could compromise their 
current or luture competition. Investment in technology is generally good for consumers, but the 
concern here is that the joint venture will develop proprietary technology, and limit its content to 
platforms meeting standards set to that proprietary technology. Or, it might eliminate the parties 
incentives to compete against each other for luture products and services. What’s your view? 
Are you worried about the joint venture being used to disadvantage competitors? 

Yes. The joint-operating entity agreements have been described as coliaborations to develop 
integration technology. 

The entities involved in this transaction posses significant aggregate market power, so engaging 
in cross-licensing schemes should trigger anti-trust concerns because the likelihood these 
companies will exclusively deal vvith one another to exclude potential competitors is heightened. 

We view the JOE’s as an attempt by the companies involved to control the pace of innovation. 
Consumers have .some experience in past regimes like these that have dampened incentives for 
innovation and held back transfoimative technology from becoming more ubiquitous. Tlie cttrtel- 
iike agreement between cable companies to create "Cable Labs”, for e.\amp!o, prevents new' 
devices from being more readily available to consumers. Acting as a gatekeeper to the broader 
marketplace. Cable Labs has prevented e!ectronic,s manufactures from designing universal 
devices that would allow consumers to navigate through video through both cable platfonns, !P- 
enablc platforms like Nett]i.x, or DVDs. 

Much of the transformative nature the Internet is derived from the tact that it represents a 
imhersa! laiiguagc. Every Internet-enabled device can read TCP/IP and every network is 
designed te' transmit data in this format. This 'Integration technology” to hand traffic off from 
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various wired and wireless networks is being designed by only a few of the largest broadband 
providers in the country. There is no guarantee that providers on the outside of this club will 
have access. 
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Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Joel Kelsev-Policv Advisor (Free Press) 

! . In your filing before the FCC, you assert that the current spectrum screen is outdated and 
should be changed to take account of the monetary value of spectrum. When AT&T 
sought to merge with T-Mobile and argued that the spectrum screens should be changed, 
you opposed making any changes to the screens and asserted that seeking a change to the 
screens in the middle of a transaction was “self-serving.” 

• Do you now think it proper for the FCC to change its spectrum screens during the 
middle of a transaction, and if so, how do you account for your changed position? 


In our Reply to Opposition in the FCC’s proceeding on the AT&T-T-Mobilc transaetion. wc 
stated; 


Applicants assert that “the combined company’s spectrum holdings will fail far 
short of levels that could support any reasonable concern about spectrum 
aggregation,” hut bases this statement on its belief that the Commission should 
greatly expand the amlmirs of its enrrent spectrum screen, in part hy adding 
spectrum hands that have not yet been made available for mobile broadband me. 

With respect to the current spectrum screen. Applicants allege that on average the 
combined company would hold 134 MHz of spectrum, which is less than one 
third of the 424.5 MHz that AT&T calculates to be the total available for mobile 
broadband. But that estimate e.xplicitly excludes in the numerator the Qualcomm 
spectrum as well as other 700 MHz licenses that AT&T also htts .sought 
permission to acquire. Together, ifall of these transactions were to bo approved, 
the combined company would hold on average well over one third of ali spectrum 
currently considered by the Commission to be suitable for mobile broadband 
deployment. {...] Applicants attempt to defuse these arguments by insisting that 
the Commission should not care how much spectrum a company has, but instead 
should ask “whether the amount of spcctnmi a provider holds in a particular area 
is sufficient to handle bandvvidtli demands generated by its subscribers in that 
area.” This is incorrect, and such a self-serving formula would sound the death 
knell for wireless com|>etition policy {internal citation.s omitted and emphasis 
added). 

Essentiaiiy, we were making the point that AT&T's request that the spectnim screen be 
expanded to includo Lightsquared’s MSS spectrum was unwise, self-serving and pt>or policy 
given the doubts about that spectrum’s future viability as a resource for the provision of 
tcixestrial mobile services. It's clear now that including Lightsquared’s holdings in a .spectnim 
screen would have been a premature move, since the interference issues with that speciniin will 
likely keep it from any terre-stria! use for the foreseeable future. 
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Our point then and now is that the spectrum screen is flawed not because it is too low to account 
for regional competition, as AT&T argued in their tailed transactitm. hut because it docs not lake 
into account the vaiucofdilTercnl kinds of spectruni:. We argued this point m numerous filings at 
the FCC during both the AT&T-T-Mobileand AT&T-Qualcomm proceedings. 

In both of those cases, as well as in this proposed deal, we believe that if the K'C follows its 
long-standing practice of altering the spectrum sersMt during transactions the Commission's 
screen should reflect the actual changes in market power that ftirilicr concentration of spectrum 
holdings will produce. This means in addition to accounting for the amount of usable spectrum 
held by any given carrier, the screen should also account for the valm: of these holdings. 

Each band of spectrum In each local market has unique characteristics that result in no two 
identically sized blocks holding identical value. These differences are due m part w the 
propagation characteristics of the spectrum — how far foey can carry a signal and how wtell that 
signal ctm penetrate buildings and teiTain. 

As with property, the location of broadband spectrum is the main driving force of its value. 
Unfortunately, the screens that the FCC uses to measure spectrum holdings don’t measure this 
dynamic. These antiquated saeens are out of date — they measure only for the stquai'c footage of 
holdings (the amount of Mega-Hcitz. or MHz) and fail to acknowledge whether the spectrum 
holdings are beachfront, beach adjacent, or have only a beach view. 

Without access to a sufficient amount of high-quality spectrum, a wireless company cannot offer 
first-class wireless services. It cannot scale its business in a cost-clTicicnt way, or keep up with 
growing consumer demand for wireless data. Spectrum, particularly highly valuable spectrum, is 
the input market on which the entire wireless indu.stry i.s built. 

As in the AT&T / T-Mobile transaction, when policymakers weigh whether or not this 
transaction will harm competition or benefit the public interest, they must look across the 
wireless marketplace and ask questions about the future prospects for competition given the 
consolidation this deal represents over the essential input market of .speclntm access. In this 
regard our position is consistent. 


Any analysis of thi.s transaction must take into account the value of the spcctmm being sold in 
order to adequately examine the concentration of market power that results from this deal. 
Simply counting the total MHz of available spectrum held by any one carrier provides an 
inaccurate and distorted portrait of market power. 


2. 1 have concerns about potential error costs involved in government intervention. For 
example, if the FCC were to mandate an approach for Verizon Wireless such as ceii- 
splMng and it tunis out that the agency is mistaken and cell-splitting is more costly than 
spectrum to accomplish the same objective, that the government will have imposed 
unnecessary costs. 
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• What is your view of such potential error costs and the role they should play in 
our analysis? 

The FCiC ought not to mandate any particular approach for how companies chtsose to 
manage ilieir spectrum holdings. However, it is also not the agency’s duly to help a 
carrier meet their forecasted data demands if it means sacrificing competition, and if there 
are pro-investment, pro-consumcr alternatives that carrier can pursue. So, while it 
shouldn’t mandate cell-spliting, spectrum swaps, or wi-fi offloading, it should recognize 
that tijere are other strategics to meeting data demand apart from allowing two companies 
to monopolize control over the finite spectrum market. 

As the FCC reviews license transfers it shouldn’t pick winnere and losers by dictating 
which companies control which bands of spectrum, but it also must avoid anointing 
kings. 

In this transaction, Verizon Wireless has agreed to weaken its competitive position in the 
markets where it offers at-home fiber broadband service in exchange for the opportunity 
to buy the lasit nationwide block of highly valuable wireless spectrum that will be 
available for the foreseeable future. The result will put Verizon in control of close to a 
third of all mobile broadband spectrum measured by value, and it will give Verizon and 
AT&T a combined 60 percent value share of this critical input inarket. 


Excessive control over the essential spectrum-input market will raise barriers to new 
entrants, inhibit the provisioning of new competitive services to consumers, and 
ultiniately foreclose the ability of smaller competitors to mount serious challenges to the 
incumbent twin Bell wireless companies. 

3. Smart phones, tablets, and similar products have drastically increased the demand for 
.spectrum in the past few years. Some estimate that global mobile traffic will increase 26- 
fold between 2010 and 2015, and that this year alone over 500 million smartphones and 
100 million tablets could be sold worldwide. 

• In light of this clear trend towards exponential use of data, do you dispute that 
Verizon Wirele.ss does not need additional spectrum, would not put it to use, or at 
the very least would not be exercising proper business j udgment to obtain as 
much spectrum as possible? 


No one is disputing that this proposed transaction is a savvy business move by the 
companies involved, or that Verizon would put the licenses in question to use. However, 
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it is oiir position that She deal as cuirently proposed triggers several anti-trust concerns 
and docs not meet the FCC’s public interest standard. 


Given the growing data demand, the FCC's rote offeringing more spectrum to market is 
increasingly important. But. freeing up additional airwaves isn’t the question on the table 
in Iticsc deals. The question before policy makers considering the transaction should be, 
if wc put control of the last piece of valuable nationwide spectmin into the hands of 
Verizon, how will that impact the competitive environment going fowsud? Policymakers 
must also exaiiine the validity of any claims about ftiture capacity concerns, given that 
earners have strong reason to overstate future demand and understate their ability to meet 
such demand using method,? that do not harm competition. 

Wc believe it’s important for the FCC to pay attention, to how much spectrum one 
company is pennitted to own and how that impacts competition and consumers. 

in the meantime, if Verizon faces spectrum constraints, it can follow the same strategies 
that other carriers with much less sspcctram depth have been employing - w'ifi offloading, 
spectnim swaps, cell-,spljuing, and more cfFictenl use of e.xisting spectrum (e.g. relarming 
2G spectrum for more efficient 4G service.?). 

If the FCC does decide to enable a duopoly marketplace for mobile service by granting 
two companies control over tltc spectrum market, it is then the responsibility of the 
federal govenunent to ensure consumers arc protected from supra-competitive rates 
through indu.stry-vvidc rules and regulations. 

4. At the hearing, you stated that ‘The cable companies . . . have shown that they really want 
to be in volved in the wireless market . . . [however] there are lots of ways for them to do 
that which isn’t harmful to consumers.” I understand that the mobile virtual network 
operator (“MVNO”) provisions of the agreements between the cable companies and 
Verizon Wireless will allow the cable companies to potentially create their own wireless 
offerings in the near fiiture. 

• What is your view of the MVNO and how does its inclusion in the agreements 
affect your analysis of those agreements? 

White the Joint Marketing .Agreements (as described publicly by the parties) do contain 
provisions that could result in the cable companies becoming MVNOs on the Verizon 
Wireless network in the future, for now these companies will simply act as agents, selling 
Verizon Wircless-bratsdcd services. In other words, at the outset of the aiTangctnents the 
cable companies arc merely signing their own customers into Verizon Wireless’ two-year 
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concracts in exchange lor an assurance they won’t face competition from Verizon FiOS in 
the month!) enJeo and broadhand at-home market. 

The companies lw\c stated the MVNO agreement could allow the cable companies to 
offer competitn e scrs icc at stsme point in the future, but without know iiig the terms of 

ihc ligtecmenis, ii :s inipo'-ible lo say whether or not ain of the e thic companies wiii 
aeii.,iii> move from acting as agents for Verizon Wireless to acting as v irtu.d network 
opcnilors. For example., the agi cements could be structurcii m such a way lii.ii a cable 
operator could derive enough of a marginal benefit from selling an agent-baswi cjuadruple 
pl,i> serv tee. titai the .tdiliiionai risks and costs of acting as an MVNt ) may not be worth 
It til the short I Lin, even iliough an M VNO strategy might be more bcnefieuii Hi the cable 
compuny anil con.sunters in the long-mn. 

Although, the prcci.so terms of the MVNO agreements arc not public, it is our pitsition 
that as long cable companies have access to a *nation-wide* wireless service component 
through Verizon Wireless, they will not jeopardize the market division scheme they have 
created with Verizon in the residential broadband market, which insulates them front 
competition from the telephone company’s FiOS service. 
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Responses by Randal Milch to Questions foe the Recoed 


Verizon Communications’ Response to 
Sen. Kohl's Follow-llp Questions for the Record for Hearing on 
“The Verizon/Cable Deals: Harmless Collaboration or A Threat to Competition and 
Consumers?” 


April 19,2012 

For Randy Milch 

1 . One very interesting facet of this deal is its timing. Verizon’s deals with the cable 
companies were announced last December, just days before AT&T and T-Mobiie announced that 
they abandoned their proposed merger. Your competitors suspect that these deals were 
deliberately reached at a time when T-Mobile was not free to bid on this spectrum. T-Mobile’s 
FCC filing states “it is likely no coincidence that Verizon Wireless signed this deal while the 
AT&TfT-Mobile transaction was still pending, so thatT-Mobile was unable to compete to 
purchase this spectrum.” What is your response? Did the timing of the deal have anything to do 
with your desire to keep this spectrum out of the hands of T-Mobile? 

Response: 

As we explained in detail in our FCC filings, the traffic on our network continues to grow 
rapidly as customers continue to use new services, applications and devices. As a result, 
our customers need access to more spectrum in the near term, and will begin to 
experience congestion in a number of major market as early as 201 3 and in a number of 
others by 2015 without it. Since it takes years, not months, to put spectrum to work for 
our customers, we needed to buy the spectrum as soon as we could negotiate a deal that 
made sense. Verizon Wireless did this deal to get needed spectrum, not to keep spectrum 
out of T-Mobile’s hands. 

There simply is no connection betw’een the AT&T/T-Mobile saga and Verizon Wireless’ 
purchase of AWS spectrum. Deutsch Telekom had made it clear it hoped to exit the U.S. 
market in public statements and by negotiating a deal to sell T-Mobilc to AT&T. As 
indicated at the hearing, the negotiations to purchase the spectrum were protracted and 
began well before there was any indication that the Department of Justice would file a 
lawsuit to block the proposed acquisition. Verizon Wireless had no way of knowing that 
AT&T and T-Mobile would not proceed with their deal. 

2. Verizon Wireless and its cable partners have agreed to establish a joint venture to 
develop technologies to integrate wireless and wireline services - creating seamless Internet 
connections between consumers’ TVs and their cell phones or iPads. We must be especially 
cautious here because this means that top executives from both of your companies - competitors 
for pay TV customers will meet regularly and work very closely together and in ways that 
could compromise your cunent or future competition. Investment in technology is generally 
good for consumers, but the concern here is that the joint venture will develop proprietary 
technology, and limit its content to platforms meeting standards set to that proprietary 
technology. Or, it might eliminate your incentives to compete against each other for future 
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products and services. Can you give us any assurance that this won’t happen with the joint 
venture? 

Response: 

Our innovation venture is a procompetitive collaboration among Verizon Wireless and 
certain eable companies, narrowly targeted at creating new technologies to integrate 
wireless and wireline. Many companies, including Apple and Google, already have 
developed teehnology to integrate wireless and wireline services, and this venture will 
add to customer choice and spur further innovation. 

As I mentioned in my testimony, Verizon’s experience is that closed platforms do not 
typically succeed in the marketplace over the longer term. As for the concern that the 
joint venture will limit “its content” to proprietary platforms - the joint venture does not 
own or control any content, and any rights held by the underlying companies to content 
are detennined by the programmers. 

3. Verizon most directly competes with the cable companies through its FiOS 
product, but FiOS is only sold in 14% of the cable companies’ footprint, so why not just carve 
out the FiOS territory from the joint marketing agreements? Would you agree to do that as a 
condition of the Justice Department permitting this deal? 

Response: 

Verizon Wireless wants to provide convenient and innovative converged products to the 
85% or so of its customers who do not live in FiOS areas. In order to do so, we partnered 
with some of the cable companies who could give us that reach. To make it worthwhile 
for Verizon Wireless’ partners to invest resources and time into this deal, they needed to 
know that they could use Verizon Wireless to serve all of their customers, not just those 
outside of FiOS areas. 

There is no need for a condition here, since the deals don’t create a harm to competition. 
Indeed, we’re confident that customers will continue to choose FiOS, since FiOS Internet 
and video are superior products to the offerings from the cable companies - witness all 
the awards we’ve won, and the fact that we’ve taken nearly a third of cable’s customers 
away where we offer FiOS. But, if for whatever reason, a customer prefers the cable 
service, then we would like them to have a new way to buy Verizon Wireless - which we 
also believe offers a superior product. Consumers will decide. 

4. We understand that FiOS now aceounts for over 60% of Verizon’s consumer 
wireline revenues. Yet Verizon decided in November 2009 to halt expanding FiOS into any 
new markets. Given the growth in the importance of FiOS to Verizon overall, wouldn’t we 
expect Verizon to reconsider this decision in the future, if not for the joint marketing agreement? 
Put another way, doesn’t your wireless subsidiary’s agreement with the cable companies 
substantially reduce the chance you will ever decide to build FiOS in new areas? 
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Response: 


Well before the companies began negotiating the arrangements at issue, Verizon decided 
to continue building out FiOS only where its franchise agreements require it to do so, an 
expansion process that won’t be completed until 201 S and will require the ongoing 
expenditure of significant additional capital. 

As Verizon has noted publicly, it is focusing its resources on increasing its market share 
against the cable and DBS companies in existing franchise areas, while generating 
necessary free cash flow by cutting back on capital expenditures. Verizon has no plans to 
expand FiOS into new franchise areas. A future decision to reverse the current course 
and invest substantial new capital in FiOS won’t be governed by the possibility of 
gaining small, one-time commissions from any customers VZW can sign up for cable 
companies. 

5. We have heard reports that Verizon is “slow walking” the build out of FiOS in its 
local franchise areas. Will you commit today to fully complete your buildout in an expeditious 
manner in areas you have already obtained franchise authority? 

Response: 

Verizon is making investments in its consumer wireline network that are unmatched by 
any other wireline carrier. Verizon is complying with its franchise build requirements 
and will continue to do so. 

6. Do the commercial agreements between the cable companies and Verizon 
Wireless have any term or time limit? If so, what is that term? 

Response: 

The terms of the agreements confidential. We have said publicly that after four years, the 
cable companies may elect to become resellers of Verizon Wireless service. 

7. It has been reported in the media, and was alluded to at the hearing, that the 
commercial agreements between Verizon Wireless and the cable companies were exclusive. In 
what sense are the agreements exclusive? What does the exclusivity cover? 

Response: 

The terms of the agreements are confidential, but any exclusivity arrangements in the 
agreements arc necessary to ensure that the parties commit sufficient resources to the 
commercial arrangements to bring new products to market and offer competitive bundles 
of telecommunications services. The agreements do not constrain Verizon Telecom’s 
ability to market its services or work with other partners. 
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8. Under the commercial agreements, what is the amount of commission payment 
that Verizon Wireless will receive from the cable companies for selling Verizon Wireless 
services? Can this amount change during the life of the agreements? 

Response 


The commercial terms are confidential. As 1 noted during the hearings, when Verizon 
Wireless sells cable services, it receives the payment of a small one-time commission for 
qualified sales. The compensation amount could vary in future years based on market 
conditions. 

9. At one point during the hearing, you noted that the deals we are examining are 
with Verizon Wireless, not Verizon, implying that Verizon’s incentive to compete will be 
unaffected by these deals. But Verizon owns 55% of Verizon Wireless, Verizon appoints five 
members of Verizon Wireless’s nine-member board of directors, including Verizon Wireless’s 
Chairman and CEO, and its Executive Vice President and Chief Financial Officer, and Executive 
Vice President and Chief Marketing Officer. 1 also understand that Verizon Wireless links long- 
term compensation to performance of its parent company, Verizon. It has also been reported that 
Verizon Wireless and Verizon share a single Political Action Committee, the so-called “Verizon 
/Verizon Wireless Good Government Club.” And Verizon Wireless accounted for 63% of 
Verizon’s aggregate revenues in 20 1 1 . Under these circumstances, you don’t contest the fact 
that Verizon and Verizon Wireless are distinct companies whose interest are not, at the very 
least, intertwined and closely aligned with one another, do you? 

Response: 

As I noted in my testimony, Verizon’s wireline Telecom unit is not a party to the 
agreements and is not subject to any restrictions under the commercial agreements. This 
fact is directly relevant here because Verizon has every incentive to aggressively market 
its FiOS services in competition with the cable companies in order to earn a return on the 
billions of dollars it has invested in FiOS. The potential to earn a few hundred dollars in 
a one-time commission cannot possibly offset the incentive to market FiOS aggressively 
in order to earn potentially thousands of dollars in recurring revenues. In addition, 
Verizon owns only 55% of Verizon Wireless, which means that only 55% of any 
commission payments paid to Verizon Wireless via the agency agreements actually 
accrue to the benefit of Verizon Communications, whereas 100% of the benefits from 
FiOS do so. 

10. Under current FCC rules, The SpectrumCo spectrum licenses that Verizon 
Wireless seeks to acquire have a partial build out requirement of 15 years, with a complete build 
out required in 25 years, from date of issuance of the spectrum licenses. Thus a complete build 
out won’t even be required for this spectrum until the latter half of the 2020s. Your competitors 
have accused Verizon Wireless of seeking to “warehouse” this spectrum in order to keep it away 
from Verizon Wireless’s competitors. You testified at the hearing that Verizon Wireless needs 
this spectrum today to meet the burgeoning demand for spectrum caused by consumers’ use of 
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smartphones. In light of this, would you agree to build out this spectrum much sooner, say in 5 
years? If your answer is no, why not? 

Response: 

We don’t believe that additional conditions need to be placed on this spectrum. 

As I said in my testimony, Verizon Wireless is the most efficient user of 
spectrum, and has invested heavily in making efficient use of that spectrum by 
using technologies such as cell splitting. But based on intensive engineering 
analysis, we’ve determined we’ll reach capacity constraints in key major markets 
as early as 20 1 3 and many more by 20 1 5 - even with continued planned intensive 
investment in cell-splitting, small cells, and the like. We have provided extensive 
documentation to the FCC explaining why our existing spectrum assets are 
insufficient to meet the exploding growth for data. We have no choice but to put 
this new spectrum to work quickly. 


11. (a) In response to concerns expressed at the hearing about consumers’ privacy 

and possible sharing of consumer information between Verizon Wireless and the cable 
companies, you stated that Verizon Wireless would keep consumers’ bills separate even if 
Verizon Wireless sold a cable service (and vice versa). But if the bills are separate, where is the 
convenience in a “quad play’’ (i.e., video, internet access, landline phone, and wireless service)? 
Wouldn’t consumers paying for all of these services on one bill be a key part of the consumer 
convenience of a quad play? 

Response: 

I believe I said in the hearing that both Verizon Wireless and the cable companies have 
robust privacy policies and significant legal obligations that serve to protect our 
customers’ information. The convenience of a single bill is the ability to pay that bill 
once - an arrangement that can be accomplished without inappropriately sharing 
customer information. Providing one bill certainly would be a customer convenience; 
providing customers with the easy ability to buy services with promotions and/or 
discounts also is a convenience. 

(b) In a December 7, 201 1 investor call with UBS Securities, Verizon CEO Lowell 
McAdam stated that consumers don’t want separate bills for each service because it “drives them 
crazy.” He added that “getting to one bill and having account-level pricing is the right way to 
go.” So is it possible that the idea that consumers get separate bills from Verizon Wireless and 
the cable companies for services they cross-sell as you stated in your testimony change in the 
future? 


Response: 
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Verizon Wireless and the cable companies are not offering a consolidated billing option 
now, and have yet to decide whether to do so going forward. This may change, but 
whether it does will depend on a variety of factors as the agency relationships develop 
over time. 

12. You testified that consumers prefer a quad play and that consumers like to buy 
wireless together with the other services. Could you provide marketing research or other 
studies that support this? 

Response: 

1 actually testified that Verizon Wireless wants to offer convenient bundles of services 
“to those customers across the United States who want them.” Some customers prefer to 
buy a bundle, and some don’t. There certainly are recent reports by analysts that seem to 
indicate demand for bundled services including wireless is beginning to accelerate. See, 
e.g., Mike Jude & Gina Vil[ANUEVa, Frost & Sullivan, Consumer Communication 
Preferences: 2012 13 (Feb. 2012). But it is also fair to say that, to date, Verizon has not 
seen great demand specifically for bundled wireless and wireline services, although it 
obviously believes, as do many analysts, that demand will accelerate, particularly if the 
innovation joint venture can create a wireline/wireless product that our customers want to 
purchase. 

13. (a) In your March 22, 2012 letter to Senator Lee and me correcting your 
testimony at the hearing that Verizon Wireless does not sell FiOS in its stores today, you stated 
that “in a number of Verizon Wireless stores, Verizon Telecom has placed FiOS kiosks, which 
are manned by representatives of Verizon’s wireline business.” Can you be more specific - how 
many Verizon Wireless stores have these FiOS kiosks, and what percentage of the FiOS 
footprint do these stores represent? 

Response: 

Verizon Wireless has 1700 store fronts. Verizon Wireless has 306 store fronts in Verizon 
Telecom’s FiOS footprint. In 96 of these store fronts Verizon Telecom uses a third-party 
contractor to operate a FiOS fixture, sometimes known as a “kiosk,” In four of these 
stores Verizon Telecom uses a third party contractor to conduct FiOS business in the 
Verizon Wireless store with a tablet computer through which they can receive customer 
orders. Verizon Telecom thus has kiosks today in roughly 1/3 of Verizon Wireless stores 
within the FiOS footprint. 

(b) In your letter, you state that “[n]o decision has been made as to maintaining these 
kiosks once the cross-marketing agreements are implemented in the FiOS footprint.” If in fact 
these kiosks are withdrawn, won’t this represent a real example of a loss of competition between 
Verizon and the cable companies? Why won’t you commit to keeping these kiosks in place? 

Response: 
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Kiosks in Verizon Wireless stores have not been a substantial source of sales for Verizon 
Telecom, and indeed Verizon Telecom has decreased the number of FiOS kiosks in 
Verizon Wireless stores by over 40% over the last two years for reasons unrelated to the 
deals with the cable companies. FiOS market share gains have continued unabated even 
as kiosks have been withdrawn. 

Precisely because - independent of these deals and for good business reasons - Verizon 
Telecom has been decreasing its kiosk presence, any commitment to force Verizon 
Telecom to keep particular kio.sks open would more likely harm FiOS than help it. 

(c) In defending this deal, you have pointed to the consumer benefit of having 
wireline representatives in your wireless stores. If they provide such a consumer benefit, why 
did you not have any Verizon wireline representatives in your Verizon wireless stores, at the 
very least within your FIOS footprint? 

Response: 

I don’t believe we have defended this deal by noting the customer benefit of having 
wireline representatives in VZW stores. 

We have had representatives for FiOS services in some Verizon Wireless stores. As 
noted above, Verizon Telecom has reduced its presence in Verizon Wireless stores 
independently of the deals with these cable companies, so the benefit of having these 
kiosks is not always clear. And some stores simply are not suited for having a staffed 
Verizon Telecom presence: There are logistical considerations such as the minimum 
allowable square footage of a Verizon Wireless store that must be met before Verizon 
Telecom ean have a presenee in the store. 

14. How will your commereial agreements with the cable companies affect your 
pricing, marketing or promotion of FiOS in areas where you compete with the cable companies 
that are parties to these agreements? If your answer is that there will be no such effect, how do 
we know that will be the case? Are you willing to make a commitment to the DOJ on this point? 

Response: 

As 1 mentioned in my testimony, Verizon Telecom has every incentive to continue to 
compete vigorously with the cable companies on pricing, marketing and promotion of 
FiOS, and plans to spend hundreds of millions of dollars this year to market FiOS. The 
Department of Justice has inherent authority to investigate if it comes to believe that 
Verizon is acting in a manner that harms competition. 

15. (a) Beyond its FiOS service, Verizon also competes with the cable companies for 
Internet service via DSL using traditional copper landline phone wires. Will the commercial 
agreements affect in any respect this competition, and the pricing, marketing, or promotion of 
DSL in the areas where you compete with the cable companies that are parties to these 
agreements? 
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Response 

The commercial agreements will not affect the pricing, marketing or promotion of DSL, 
which faces a variety of broadband competitors. 

(b) Some analysts and industry observers believe that Verizon will abandon or sell off 
its DSL services in the future. What are you plans for your DSL service in the future? Will 
you continue to offer it to the same extent you do now? 

Response: 

Verizon Telecom intends to offer DSL services so long as its DSL service remains 
competitive in the marketplace and earns a return for shareholders. In some areas where 
Verizon offers FiOS services, it does plan to sign up new stand-alone Internet customers 
for FiOS only, and hopes to upgrade existing customers to FiOS over time. In addition, 
Verizon may upgrade DSL customers who experience significant customer service issues 
to FiOS. 

16. Our subcommittee has heard concerns that the commercial agreements between 
Verizon Wireless and the cable companies could contain provisions allowing the parties to 
jointly negotiate for programming content, or might lead to such agreements in the future. The 
concern is that, if so, the parties to these deals could obtain lower rates for content because of 
volume discounts that competitive pay TV services would not be able to obtain. Do the 
commercial agreements contain any provisions allowing Verizon Wireless and the cable 
companies to jointly negotiate for programming? If so, won’t this disadvantage competitive pay 
TV providers? If not, does the agreement allow for such joint negotiations, or do you anticipate 
such negotiations to occur in the future? 

Response: 

None of the commercial agreements has provisions relating to the joint negotiation of 
programming or the acquisition of content. Thus, while it is true that the programmers 
are the ones who hold all the cards and who have been increasing content costs every 
year, these agreements do not address creating a counterweight to their power. 

17. One of the key ways of increasing capacity on wireless networks is to offload 
demand onto WiFi networks, such as those the cable companies and Verizon have built into 
consumers’ homes. Will you commit to offer WiFi offload on an open, non-discriminatory 
basis to other carriers not parties to the commercial agreements? If not, why not? 

Response: 

Tens of millions of people have put a WiFi hotspot in their homes. FiOS subscribers, for 
example, have the ability to make their homes a personal WiFi hotspot using their FiOS 
router or use an off-the-shelf base station product from companies such as Cisco and 
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Apple. Verizon Wireless has not built its own WiFi network, but Verizon Wireless 
smartphones and tablets allow customers to choose whether to use the Verizon Wireless 
network or a WiFi hotspot at any point in time. Whether customers choose to use a 
hotspot to offload traffic from the wireless network is up to them. 

18. Do you have any response to the suggestions of Prof. Wu, and Mr. Kelsey and 
Berry given at the hearing as to possible conditions the Justice Department or FCC ought to 
place on your deals with the cable companies, should the deals be approved? 

Response: 

Verizon does not believe such conditions are justified since the agreements do not lessen 
competition or harm the public interest. And in addition to being substantively flawed, 
the proposed conditions reflect those parties’ separate regulatory agenda and the issues 
they raise are the subject of separate industry wide proceedings under consideration at the 
FCC and in the courts. 
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Verizon Communications* Response to 
Questions for the Record from Senator Charles E. Schumer 
Hearing of the Senate Judiciary Committee, 

Subcommittee on Antitrust. Competition Policy, and Consumer Rights: 

“The Verizon/Cable Deals: Harmless Collaboration or a Threat to Competition and 

Consumers?” 


April 19,2012 

Questions for Randal Milch. EVP & General Counsel. Verizon Communications. Inc. 

FiOS is the most advanced broadband delivery platform, making Verizon the only major U.S. 
telecommunications company to draw fiber all the way to homes, and the only one to offer 
broadband speeds approaching those available in Japan and South Korea. Verizon has touted the 
importance of broadband deployment for job creation, economic development, and 
improvements in edueation, health care, and public safety. 

1 have been a strong supporter of FiOS’s buildout of its fiber-optic network in New York, and 
believe that Verizon should be applauded for its great work in bringing both jobs to 
communications workers and meaningftil competition to cable customers in many of the major 
population centers of the state. However, 1 am interested in how this deal will affect FiOS in 
New York. Specifieally, 

1 . I understand that under the terms of the commercial agreements, Verizon Wireless stores 
can sell Comcast or Time Warner cable services including in markets where FiOS is 
offered. 


a. How does this agreement affect Verizon’s marketing strategy for FiOS? 

Response: 

The agreements at issue are between Verizon Wireless and the various eable 
eompanies, and do not bind in anyway Verizon Telecom, which markets FiOS. These 
agreements do not affeet our marketing strategy for FiOS. As I said in my testimony, 
Verizon Teleeom is spending hundreds of millions of dollars marketing FiOS this 
year, and New York in particular is a critical market for us. 

b. Can FiOS continue to increase its market share if Verizon Wireless stores are 
marketing services that compete directly against FiOS? 

Response: 

1 am confident that in any side-by-side comparison, customers will choose FiOS over 
cable, just as they have to date. Additionally, FiOS has continued to increase market 
share against cable even though it has decreased by more than 40% the number of 
kiosks in Verizon Wireless stores over the last two years. 
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c. How do the Joint Marketing Agreements affect Verizon’s incentives to build out its 
fiberoptic pipe to eorapetc? 

Response: 

The agreements with the cable companies do not change Verizon Telecom’s 
incentives to build or not build FiOS. Well before the companies began negotiating 
these arrangements, Verizon decided to continue building out FiOS only where its 
franchise agreements require it to do so, an expansion process that won’t be 
completed until 2018 and will require the expenditure of significant additional capital. 
As Verizon has noted publicly, it is focusing its resources on increasing its market 
share against the cable and DBS companies in existing franchise areas. Verizon has 
no plans to expand FiOS into new franchise areas. A future decision to reverse the 
current course and invest substantial new capital in FiOS won’t be governed by the 
possibility of gaining a few hundred dollars in commissions from any customers 
VZW can sign up for cable companies. 

2. The 1996 Telecommunications Act reduced regulation based on the assumption that 
cross-platform competition would drive innovation, lower prices, and new services to 
benefit consumers. Just two years ago, Verizon touted the importance of the “competitive 
rivalry between cable companies and telcos” resulting in benefits to consumers of “better 
broadband services and lower prices.” 

a. What is your view of that rivalry now? 

Response: 

The “competitive rivalry between eable eompanies and telcos” - Verizon Telecom is 
a “telco” - continues vigorously. Both the cable companies and Verizon have made 
tens of billions of dollars in eapital investments to compete with each other, and the 
quantum leap from dial-up Internet services in 1996 to FiOS today is evidence that 
the rivalry has yielded - and continues to yield - great consumer benefits. 

b. How do the joint marketing agreements affect that view? 

Response: 

They do not. The agreements are between Verizon Wireless and the cable 
companies. Verizon Telecom has every incentive to grow its business. 

3. In recent years Verizon has sold off many of its rural lines, first to FairPoint in Maine, 
New Hampshire, and Vermont, and later to Frontier in 14 states. Does this deal affect 
Verizon’s plans for its wireline business in the future? 


Response: 
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These deals do not affect Verizon’s plans for its wireline business. 

4. After this deal was announced, I understand that Verizon announced the end of its 
relationship with DirecTV. 

a. Was this announcement related to the spectrum deal? 

Response: 

As a clarification, Verizon Telecom continues to sell a bundle of DSL, DirecTV and 
voice services. 

As we’ve noted publicly, Verizon Wireless did do trials with DirecTV for a 
technology using LTE. We completed those trials as scheduled and determined after 
careful evaluation not to move forward with DirecTV - all before the deals at issue 
were completed. 

b. Do the Joint Marketing Agreements contain exclusivity provisions that require the 
parties to terminate similar agreements with other companies? 

Response: 

While the terms of the agreements are confidential, Verizon Wireless and Verizon 
Telecom have not terminated any commercial relationships pursuant to the 
commercial agreements with the cable companies. 

c. Would exclusivity provisions be consistent with vibrant competition for 
telecommunications or satellite firms? 

Response: 


Yes. Exclusivity provisions can under the right circumstances permit parties to 
commit greater resources to going to market together with innovative bundled 
products, secure in the knowledge their partners will not be working with other 
parties. 
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Verizon Communications’ Response to 
Questions for the Record from U.S. Senator Al Franken 
for Randal Milch. Executive Vice President and General Counsel. Verizon 
Communications. Inc. 

April 19,2012 

1 . Please provide a list of locations where Verizon has a video franchise; where 
FiOS TV is available; where Verizon is still in the process of deploying FiOS; and locations 
where there is no existing plan to deploy FiOS. 

Response: 

Verizon Telecom has video franchises in 1,357 franchise areas, including franchise areas 
in California, Connecticut, District of Columbia, Delaware, Florida, Massachusetts, 
Maryland, New Jersey, New York, Pennsylvania, Rhode Island, Texas, and Virginia. Of 
these video franchises, Verizon offers FiOS TV in 1,321 franchise areas, and is still in the 
process of deploying the FiOS network in 379 franchise areas. Verizon currently passes 
about 16.5 million premises and plans to pass approximately 18 million premises. 


2. Verizon has previously stated that wireless and FiOS represent the two greatest 
engines for growth and increased revenue per customer. On March 25, 2012, Citi Investment 
Research & Analysis wrote: "We believe Verizon's lower wireline margin relative to most of its 
peers represents an opportunity for improvement partly by increasing FiOS scale with time..." 
Given this positive financial assessment of FiOS, it seems unusual that Verizon would not 
contemplate continuing to build out FiOS in currently unserved areas, especially if there is 
adequate demand. Can you please explain (a) why Verizon has no further plans to build out 
FiOS based on demand; and (b) why Verizon has decided not to build out FiOS to cities such as 
Baltimore, Boston, Buffalo, Albany, Syracuse and other urban, metropolitan areas where there is 
high population density? 

Response: 

Verizon’s wireline margins are precisely the issue being addressed by Verizon’s current 
FiOS strategy, publicly announced well before this set of deals with this group of cable 
companies. In particular, beginning in mid-2009, Verizon Telecom announced that it had 
no present plans to expand the FiOS footprint. On a July 27, 2009 earnings call, for 
example, Verizon Telecom CFO John Killian stated that Verizon Telecom was “on track 
to be substantially finished with [FiOS] deployment by the end of 20 1 0, which has 
positive implications for both capital spending and free cash flow.” And in October 26, 
2009, Mr. Killian again stated that Verizon Telecom would “substantially complete [its] 
FiOS build program by the end of 2010, which alone should result in about S2 billion of 
capital savings each year.” As Mr. Killian noted, Verizon needed to generate free cash 
flow, and has done so by continuing its FiOS build only where necessary to meet 
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franchise obligations and focusing instead its resources on market share gains against 
cable and DBS in areas where capital had been spent. 

Specifically as to your question (b): Verizon began offering FiOS services in 2005 with a 
plan to pass a certain number of premises. To meet this goal, Verizon started negotiating 
with many local franchising authorities in urban, suburban, and rural areas (a time- 
consuming and expensive process in and of itself). Negotiations with some local 
franchising authorities proved slow to reach fruition. Once franchise agreements had 
been reached covering the number of premises in Verizon’s plan, Verizon ceased seeking 
additional franchise agreements where it had yet to build any FiOS network. 


3. During your testimony, you stated that Verizon Wireless stores do not sell FiOS. 
We have received reports to the contrary. Can you please verify that is indeed correct? Do these 
stores market FiOS products or offer other information about FiOS to customers seeking wireless 
services? 

Response: 

The day after the hearing, I sent a letter to the Committee clarifying my remarks. A copy 
of that letter is attached. 

4. Will Verizon Wireless commit to not market or sell the cable company’s 
broadband and video products in locations where Verizon FiOS is available to customers? 

Response: 

Verizon Wireless does not believe it is necessary or appropriate to make such a 
commitment, 

5. During an October 2 1 , 20 1 1 earnings call, Verizon’s Chief Financial Officer 
Francis Shammo said; “By further penetrating existing [FiOS] markets, we will enhance our 
capital and operating efficiency and improve overall returns,” Please explain how the joint 
marketing agreements do not alter or reduce Verizon’s incentives to continue to maintain and 
build out FiOS and other wireline services. 

Response: 

Mr. Shammo’s remark is consistent with the earlier statements from two years ago by 
former Chief Financial Officer John Killian noted above, Verizon will generate 
improved returns by further market share gains against cable and DBS in areas where 
Verizon already has spent capital. The joint marketing agreements don’t alter that 
incentive, 

Verizon’s shareholders have invested $23 billion into FiOS, and those shareholders are 
only now beginning to see a return on that massive investment. FiOS now makes up 61% 
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of V erizon landline consumer revenues, and FiOS revenues grew 18.2% year over year. 

In just two years, we’ve grown video penetration in existing FiOS areas from 25.4% to 
3 1 .5%, and our Internet penetration from 29% to 35.5%. We’ve no intention of slowing 
down in our competitive efforts - indeed our shareholders have every economic incentive 
for us to push ahead. 


6. Verizon has touted the importanee of broadband deployment for job creation, 
economic development, and improvements in edueation, health care, and public safety. 

a. Doesn’t this deal create ftirther incentives for Verizon to sell off more rural lines, 
reducing vital broadband services in underserved areas? 

Response: 

No. I would note, however, that there is no basis for equating the sale of lines 
with a reduction of broadband services. Indeed, purchasers with greater focus on 
rural markets may mote effectively provide broadband in underserved areas. 

b. By reducing Verizon’s incentives to build out its FiOS network to cities with 
significant low-income and minority populations, doesn’t this transaction increase 
the digital divide? 

Response: 

No. As I previously stated, Verizon determined to stop expansion of FiOS to 
new, unbuilt areas in 2009, long before these deals were contemplated. 

7. Do the joint marketing agreements contain exclusivity provisions that require the 
parties to terminate similar agreements with other companies? 

Response: 

While the terms of the agreements are confidential, Verizon Wireless and Verizon 

Telecom have not terminated any commercial relationships pursuant to the Joint 

Marketing Agreements. 

8. During the hearing, I asked you whether Verizon would commit to opening up 
any of the technology and intellectual property that your companies create as part of your joint 
venture to your competitors at fair, reasonable, and non-discriminatory rates. Can you please 
explain in detail why you do not think this would be an appropriate condition to place on this 
transaction? 


Response: 
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As I mentioned at the hearing, al! of the Joint Innovation Venture (“Venture”) members 
get a license to the Venture’s products, as does FiOS. Other companies are welcome to 
negotiate licenses with the Venture if they want to use the Venture’s innovations. We 
don’t know yet the terms on which such licenses will be negotiated. The Venture doesn’t 
have a single patent yet, and we don’t know if it ever will generate significant intellectual 
property (although we quite obviously hope it does). Many other players - Apple, 
Google, patent aggregators, others - hold patents that read on wireless/wireline 
integration technology, so we’re a new entrant into the patent market. To the extent we 
create something new, we deserve protection for it, and the same freedom enjoyed by 
those other players to figure out the optimal terms of any licenses. 

9. Has Verizon entered into similar commercial marketing agreements with 
Cablevision, Charter, or other major cable operators? 

Response: 

No. 

10. Several Verizon employees have reported that Verizon has ceased hiring 
engineers and technicians to work on its copper lines. They think this means Verizon has 
already abandoned its copper infrastructure — and they are worried that this means their jobs are 
at risk and that Verizon is quickly shifting its resources to wireless and away from wireline. 
Please explain what impact you think this transaction will have on jobs in the next year, two 
years, and five years. Do you anticipate laying off any Verizon employees? 

Response: 

These transactions do not affect Verizon Telecom’s business plans with respect to its 
copper infrastructure. 
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Verizon Communications’ Response to 
Questions for the Record for Verizon-Snectrum Co. Hearing 
From Senator Lee 


April 19, 2012 

Randal S. Milch, Verizon (Executive Vice President & General Counsel) 

1. At the hearing there appeared to remain some degree of confusion about Verizon 
Communication’s incentives to continue marketing FiOS in light of Verizon Wireless’s 
agreements with the cable companies. 

• Could you please explain the incentives Verizon Communications has to market 
FiOS and whether the portion of a commission Verizon Communications would 
receive from the sale of cable contract would affect those incentives? 

Response: 

Basic economics explain why the Commercial Agreements will have no 
discernible impact on Verizon Telecom’s incentives to market FiOS. 

First, Verizon has invested over $23 billion in capital into its FiOS buildout, and 
grown the FiOS business from nothing in 2004 to an $8.2 billion annual revenue 
business today. Verizon Telecom cuircntly has approximately 4.2 million FiOS 
TV and 4.8 million FiOS Internet subscribers. FiOS revenues now represent 
sixty-one percent of Verizon Telecom’s wireline consumer revenues, and grew 
18.2% over the last year alone. And FiOS is growing by taking market share 
from its cable competitors - FiOS increased its market penetration in both TV and 
Internet by nearly 4% over the last year alone. 

Furthennore, any commissions received by Verizon Wireless for sales of MSO 
services represent a fraction of the net present value of a Verizon Telecom FiOS 
subscriber. It is highly unlikely that the gain of these commissions (only 55% of 
which would flow to Verizon Cormnunications) would offset the loss of 
thousands of dollars of recurring revenue that Verizon could earn from a FiOS 
customer. Indeed, there’s no guarantee that Verizon Wireless would be the party 
signing up new cable customers to bundles, and it only receives a commission if it 
drives the sale. 

• In what ways, if any, will this agreement increase FiOS’s ability to compete with 
the cable companies? 

Response: 

FiOS will have access to the Joint Innovation Venture’s technology, if it chooses 
to use it, and thus can get access to technologies it might otherwise have a hard 
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time developing on its own. FiOS also is free to use other wireless/wireline 
technology if it proves superior. 

2. At the hearing, I understand Professor Wu to have suggested that Verizon 
Wireless’s agreements with the cable companies might decrease Verizon Wireless’s incentives to 
compete with cable for high speed internet offerings. 

• Is Verizon’s Wireless’s internet offering a viable competitor to wire line internet? 
Response: 

Customers will continue to determine for themselves the communications services 
that they want. There is no “one size fits all” model. For some consumers, a 
wireless device is all they want and need, and the speeds delivered by wireless 
broadband services are adequate for their needs. Other customers may want or 
need to have even higher speeds obtainable over certain wireline broadband 
products and may use these products as their primary means of voice and data 
communications, with wireless as a supplement. Every company in the 
communications space needs to be nimble and responsive to customers or risk 
losing these customers to competitors. It will be consumers, not companies, who 
will decide the way products are used. 

• How will your agreements with Comcast impact your incentives with respect to 
your internet service offerings? 

Response: 

They will have no impact. Verizon has increased its FiOS Internet penetration to 
35.5% at the end of last year, up from 29% two years earlier. Verizon anticipates 
continuing to win customers with its superior fiber-based offering, and will reap 
financial benefits by doing so. 

3. Some have expressed concerns that Verizon Wireless does not need additional 
spectrum. These arguments include assertions that because Verizon Wireless is efficient with its 
spectrum, currently has spectrum it is not using, and can make its current spectrum even more 
efficient by means of technologies such as cell-splitting, the company is in fact well positioned 
on spectrum for the foreseeable future. Mr. Berry, who was at the hearing, has stated that 
Verizon holds as much as 44 MHz of unused spectrum in many markets and would hold up to 72 
MHz of unused spectrum in those markets after this transaction. 

• What is your response to these claims, and what is Verizon Wireless doing to 
ensure that excess spectrum is put to good use in areas where it has a surplus? 

Response: 
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It is true Verizon Wireless is the most efficient user of spectrum, and has invested 
heavily in making efficient use of that spectrum by using technologies such as cell 
splitting. But based on intensive engineering analysis, we’ve determined we’ll 
reach capacity constraints in key major markets as early as 20 1 3 and many more 
by 2015 - even with continued planned intensive investment in cell-splitting, 
small cells, and the like. We have provided extensive documentation to the FCC 
explaining why our existing spectrum assets are insufficient to meet the exploding 
growth for data. We have no choice but to put this new spectrum to work quickly. 

Finally, Verizon Wireless has been an active seller on the secondary spectrum 
market where we thought we could efficiently rationalize our spectrum holdings. 
Verizon Wireless announced on Wednesday, April 1 8, 201 2 that it will conduct 
an open sale process of its 700 MHz A and B spectrum licenses in order to 
rationalize its spectrum holdings. The licenses cover dozens of major cities 
across the country, as well as a number of smaller and rural markets. Molly 
Feldman, Verizon Wireless vice president of Business Development, said that 
“[pjrovided our acquisition of AWS spectrum is approved, our open sale process 
will ensure these A and B spectrum licenses are quickly and fairly made available 
for the benefit of other carriers and their customers." 


4. At the hearing, in regards to the research and development joint operating entity, 
Senator Franken asked, “Will you commit to opening up the technology and intellectual property 
that your companies create to your competitors so that they can obtain the technology at fair 
reasonable and non-discriminatory rates?” 

• If the members of the joint operating entity were forced to license and sell any 
newly developed products or technologies, how would this change your decision 
to invest capital in the research and development joint operating entity? 

Response: 


Any government-imposed sharing mandate would make it less attractive to invest capital 
in the Joint Innovation Venture, since it would reduce the flexibility of the Venture to 
most efficiently determine how to license any innovations. The Venture doesn’t have a 
single patent yet, and we don’t know if it ever will generate significant intellectual 
property (although wc quite obviously hope it does). Many other players - Apple, 
Google, patent aggregators, others - hold patents that read on wirelcss/wireline 
integration technology, so we’re a new entrant into the patent market. To the extent we 
create something new, we deserve protection for it, and the same freedom enjoyed by 
those other players to figure out the optimal terms of any licenses. 
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5. At the hearing, there was some discussion about the Federal Communications 
Commission’s (“FCC”) spectrum screen and whether such a screen could or should be changed 
while reviewing a specific transaction and whether there is any precedent for such a change. 

• What is your view of FCC precedent for changing spectrum screens during a 
transaction and the propriety of such a change? 

Response: 

Since 2004, the Commission consistently has used one-third of the total spectrum 
the Commission has concluded is available for mobile use as the threshold for its 
spectrum screen, providing all concerned with some measure of certainty as they 
consider transactions and formulate business plans. Use of a consistent one-third 
threshold has meant that the amount of spectrum included in the screen in past 
transactions has increased over time as the Commission has made available more 
spectrum for mobile services, thus allowing the screen to essentially self-correct 
for the availability of additional spectrum. 

But some parties have asked the Commission to radically revise this long- 
established view of the screen in this transaction by valuing different bands 
differently or by imposing an actual cap on spectrum holding. Such extensive 
proposed changes should not be taken up in the context of an individual 
transaction, particularly where, as here, only a very limited number of post- 
transaction holdings would exceed the current screen. Not only do these radical 
and sweeping changes to the Commission’s long-established policy lack merit, 
but they would have broad ramifications for the industry as a whole. For 
example, proposals to weight certain spectrum holdings in the screen (by 
spectrum characteristics, auction prices, book value, or other metrics) seek to 
achieve a pre-desired outcome, but would be fundamentally unworkable and 
would invite gamesmanship by parties trying to manipulate the Commission’s 
review of a transaction. 

6. At the hearing, you explained that if the spectrum screens were recalculated, it 
would decrease Verizon’s share of spectrum holdings because the size of the denominator would 
increase as new spectrum is included in the screens. 

• Can you please elaborate on this answer? 

Response: 

There is spectrum that is suitable even for broadband use that is not included in 
the spectrum screen. In our filings at the FCC, we noted several bands of 
spectrum that are suitable for wireless services that are not included in the current 
spectrum screen. In our filings at the FCC, we noted several bands that are 
suitable for broadband use and thus could be added. For example, there is the 10 
MHz PCS G Block, which Sprint has announced it will use for LTE. Similarly, 
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there is at least 104.5 MHz of BRS/EBS spectrum (in addition to the 55.5 MHz of 
BRS currently included in the screen) which Clearwire uses. There also is 50 
MHz of MSS ATC spectrum which is not included in the screen which the FCC 
has said “could potentially enhance competition in the provision of mobile 
terrestrial wireless services.” And, there is 25 MHz of WCS spectrum, which is 
not currently included in the .screen even though the FCC changed its technical 
rules to “immediately” make this spectrum available for mobile broadband 
services. Adding any or all of these bands to the spectrum screen would increase 
the “denominator” of the screen. But because Verizon Wireless holds none of 
these bands, the amount of spectrum it holds compared to the total amount of 
suitable spectrum would decrease. 

• Do you believe the spectrum screens are fair and proper as presently calculated? 

Response: 


The spectrum screen does what it’s supposed to do, which is to provide a clear 
threshold under which aggregations of spectrum will not be considered to cause 
competitive harm. This allows businesses to plan in light of a consistent 
regulatory stmeture, and it makes the regulatory review process shorter, because 
of the pre-determination by the regulator of where further inquiry is necessary, 
and where it is not. In a future proceeding, if the Commission relooks at the 
spectrum available for mobile use, we’ll advocate for including new spectrum in 
the screen. 
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Responses by Timothy Wu to Questions for the Record 


Sen. KohJ’s Follow-Up Questions for the Record for Hearing on 

“The Verizon/Cable Deals: Harmless Collahoration or A Threat to Competition and 
Consumers?’’ 


For Tim Wu 


1. At the hearing, Randy Miich of Verizon argued that the commercial 
agreements would not mean that Verizon would lessen its competition with the cable 
companies with respect to FiOS, because all Verizon would realize if the cable companies 
sold their services was a portion of a one-time commission in the hundreds of dollars. Mr. 
Milch argued that he would not sacrifice a potential revenue stream in the thousands of 
dollars per customer for such a relatively small one-time payment. What is your response 
to this argument? 

In most competitive markets, companies realize zero revenue when a competitor makes a 
sale. The more competitors share revenue, the more their incentives align and the less they 
compete. By offsetting the lost revenue from each customer that chooses cable over FiOS, the 
agreements will dampen Verizon’s incentive to compete aggressively with the cable companies. 

However, the real issue is not relative revenue but relative profit. The revenues realized 
from a commission versus a FiOS sale do not necessarily determine Verizon’s incentive.s. 
Because Verizon incurs none of the cable companies’ costs, the return on investment from these 
commissions could potentially exceed the return on investment from FiOS subscriptions. 

Finally, reduced FiOS competition with cable will not be the only harm to consumers. 

As I stressed in my testimony, by giving Verizon a financial interest in the future of cable sales, 
the agreements disincentive Verizon from developing or promoting any products that compete 
with cable. For example, Verizon will have less incentive to promote its 4G LTE network as a 
“cord cutting” alternative. The greatest threat from an alliance between Verizon and the cable 
companies is the loss of such disruptive innovation. 

2. It has been widely reported in the press that the commercial agreements have 
no fixed term. The joint FTC/Justice Department Competitor Collaboration Guidelines 
state that “the Agencies use ten years as a term indicating suflicient permanence to justify 
treatment of a competitor collaboration as analogous to a merger.” If these agreements 
indeed have no fixed term, what are the implications for the antitrust analysis of these 
agreements? 

Under the Competitor Collaboration Guidelines, one of four factors in determining whether to 
evaluate competitor collaboration under the Horizontal Merger Guidelines is whether “the 
collaboration does not terminate within a sufficiently limited period"’ by its own specific and 
express terms.” Footnote 10 provides: “In general, the Agencies use ten years as a term 
indicating sufficient permanence to justify treatment of a competitor collaboration as analogous 
to a merger. The length of this term may vary, however, depending on industry-specific 
circumstances, such as technology life cycles.” 
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Under this factor, to escape merger scrutiny, a collaboration agreement must both contain a 
“specific and express” term limit and that term must be a “sufficiently limited period.” Ten years 
is simply a rule of thumb for the latter, A collaboration agreement with no fixed term, by 
definition, does not “terminate within a sufficiently limited period by its own specific and 
express terms.” Therefore, this factor would be satisfied. 
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Questions for the Record for Verizon-Spectrum Co. Hearing 
Wednesday, March 21, 2012 (2 p.m.) 

Timothy Wu-Professor of Law tColumbia Universitvi 

I. In your testimony, you have stated that this transaction “forces us to confront 
exactly the same problem” that was faced in the AT&T/T-Mobile transaction. 
However, the spectrum transaction at issue here seems fundamentally different to 
me as no customers, facilities, or other assets beyond spectrum are being 
transferred, and the spectrum being transferred was not previously in use. These 
differences seem significant because the transaction does not eliminate a viable 
competitor and also entails efficiencies such as putting to use spectrum that was not 
previously being put to any use. 

• How do you account for these differences and do you dispute that this 
transaction entails what antitrust law generally views as an important 
efficiency — that is, moving assets from a low value use to a high value use? 

The problem to which I referred was the problem of creeping duopoly in the wireless 
industry — in other words, a return to the market conditions that predated the 
Telecommunications Act of 1996, only without the consumer-protective regulations from 
that period. Measured by book value, Verizon already controls more spectrum than the 
proposed AT&T-T-Mobile combination would have. If the proposed transaction were 
approved, Verizon would eontrol more spectrum than its three closest competitors — AT&T, 
Sprint, and T-Mobile — eombined. 

The fact that the cable companies, with their enormous revenue streams, and ability to 
leverage their current product lines to offer a “quadruple play,” did not view themselves as a 
“viable competitor” further underscores the current levels of market power and barriers to 
entry in this industry. 

The proposed efficiencies of the transaction are minimal and outweighed by the harms to 
competition and innovation. There is no indication that Verizon will utilize this spectrum 
faster or more efficiently than any of its smaller competitors — such as Sprint or T-Mobile. In 
fact, by denying its competitors scale in the 4G LTE market, Verizon will substantially lessen 
the competitive pressures that it faces to improve the quality and efficiency of its network. 
Further, the harms to competition and innovation will fall not just in the wireless market. By 
securing detente between Verizon and the cable companies, the transaction will substantially 
reduce the possibility that wireless broadband will become a replacement for cable and a 
source of disruptive innovation. 
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2. The primary consideration of our antitrust laws is consumer welfare, and several 
factors in the wireless market indicate that consumers are benefltting from robust 
competition. Wireless prices are falling, consumers have competitive choices with 
about a third of all U.S. consumers having switched wireless carriers at some point, 
vibrant innovation is occurring with new devices and services being announced on a 
regular basis, and companies are investing heavily in 4G and 4G LTE deployment. 

• Much of your testimony depends on the premise that the wireless industry is 
not in fact competitive. How do you reconcile this view with the benefits to 
consumers we are seeing in this industry? 

Current levels of competition in the wireless industry are far from robust. The FCC’s most 
recent Mobile Wireless Competition Report placed the national weighted average 
Hcrfmdahl-Hirschman Index (HHI) for the industry at 2848, as of mid-20 1 0 — far exceeding 
the threshold of 2500 that the DOJ and FTC regard as “Highly Concentrated.”' While mobile 
wireless prices have “declined dramatically over the past 1 7 years,” they have remained 
virtually unchanged in recent years.^ According to the Report, the “most significant 
development” in pricing was the elimination of unlimited data plans, and “another significant 
development” was higher early termination fees.^ And, the percentage of customers that 
switch carriers over a given time period — known as “chum” — has been decreasing for 
years."' 


But, even modest levels of eompetition can yield some benefits to consumers. The danger of 
the proposed Verizon spectrum acquisition is that it will reduce wireless competition even 
further. As the prospect of a de facto duopoly in wireless becomes ever more real, we face a 
policy choice between further concentration and continued competition. 

3. At the hearing, I understand you to have suggested that that the agreements might 
diminish competition between Verizon Wireless’s 4G internet service and the cable 
companies. 

• Can you elaborate on how this deal affects competition between the wireless 
and wire-line internet products? 


' FCC, Annual Report and Analysis of Competitive Market Conditions with Respect to Mobile 
Wireless, Including Commercial Mobile Services, 26 F.C.C.R. 9664, 9679 (201 1). 

^ Id. at 9675, 9781. 

" Id. at 9725. 

"'id. at 9817, 
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Wireless broadband has the potential to the “third pipe” that disrupts the broadband duopoly 
between local-monopoly cable and telephone providers (which itself is already showing signs of 
shifting towards a cable monopoly). The joint marketing and R&D agreements between Verizon 
and the cable companies dramatically reduce Verizon’s incentive to aggressively promote its 4G 
LTE network at a substitute for wire-line broadband. Combined with the substantial increase in 
Verizon’s market power — and the attendant creep towards an AT&TA^erizon duopoly — in the 
mobile wireless market, the deal makes it less likely that any wireless provider will mount a 
substantial challenge to wire-line broadband. In contrast, the acquisition of the spectrum by 
another provider, especially one that is not a substantial provider of wire-line services, would 
increase the likelihood of such a challenge. 

• Do you believe that wireless and wire-line internet services are substitutes? 

Yes. Most obviously, wireless broadband is a direct substitute for wire-line broadband. 

According to PC Magazine, “[t]he mobile broadband service that has the best chance of being a 
true cable replacement is Verizon’s new 4G LTE service.” Further, wire-line internet, combined 
with WiFi, is a potential substitute for wireless internet service (as well as a potential 
compliment, as we have seen with WiFi offloading). 

4. During the hearing, you said that “the consumer is served by destructive innovation, 
not by bundiing.” 

• Can you please elaborate on this point? 

With “bundling,” a single wire delivers telephone, television, and internet services into the home, 
but the owner of the wire controls all three services. 

With disruptive innovation, each transportation infrastructure — whether wire-line or wireless — 
would compete head-to-head, and each service — whether telephone, television, internet, or any 
other — could be offered in individually competitive, “over-the-top” markets. 

• In your view, under what circumstances is bundling a good thing for 
consumers? 

“Pure bundling” of distinct products — where the consumer may purchase either the entire bundle 
or nothing — may offer some conveniences, but is rarely good for consumers. If the seller exploits 
its power in one market to force consumers to buy a second product that they either do not desire 
or would prefer to purchase on different terms, such bundling is per se illegal under the Sherman 
Act. Jefferson Parish Hospital Dist. No. 2 v. Hyde, 466 U.S. 2, 9-29 (1984). 
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“Mixed bundling” — where the consumer may choose either to bundle or not bundle — is 
sometimes good for consumers. For example, some consumers may value the convenience of a 
single purchase. But even mixed bundling may harm consumers by harming competition. See, 
e.g., LePage ’s Inc. v. 3M, 324 F.3d 141, 154-57 (3d Cir, 2003). 

• Why is the bundling in this circumstance not welfare enhancing since 
consumers still have the choice not to bundle their purchase? 

The marginal benefits to consumers of being offered a “quadruple play” in Verizon Wireless 
stores are miniscule in comparison to the harms to competition and innovation posed by the 
proposed transaction. Even my co-witness, Charles Rule, who testified in favor of this 
transaction, admitted that the efficiencies of the cross-marking deals did not “knock [his] socks 
off.” 


4 



234 


Responses by Charles Rule to Questions for the Record 

NOTE: At the time of printing, after several attempts to obtain 
responses to the written questions, the Committee had not received 
any communication from Charles Rule. 
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Miscellaneous Submissions for the Record 


CrnisiimersUnkHi 

POLICY a ACTION FROM CONSUMER REPORTS 
March 20, 2012 

The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20515 

The Honorable Herb Kohl 
Chairman 

Subcommittee on Antitrust, Competition 
Policy, and Consumer Rights 
United States Senate 
Washington, DC 20515 

Dear Chairman Leahy, Ranking Member Grassiey, Chairman Kohl, and Ranking Member Lee: 

Consumers Union, the public policy division of Consumer Reports®, writes to express its 
concern over the proposed transaction between Verizon Wireless, SpecirumCo, and Cox 
(collectively “Cable Companies”). Congress enacted the Telecommunications Act of 1996 to 
help facilitate competition between the traditional telephone companies and the eable industry. 
The Act was intended to spur competition, which in turn would benefit consumers. While 
competition has been far less than what Congress envisioned, the cable industry has invested in 
spectrum needed to offer wireless services while telephone companies have rolled out video 
services in some parts of their service area. 

However, this deal could jeopardize the goals of competition and consumer benefits that 
Congress intended. The deal would add to Verizon Wireless’ domination in the wireless market 
and represents the loss of the Cable Companies as facilities-based or wholesale wireless 
competitors. As a result, this transaction will eliminate the chance of more choices in the 
wireless broadband market, while at the same time provide Verizon a disincentive from 
competing in the landline high-speed broadband and video market. 

In this transaction, Verizon Wireless seeks to purchase spectrum licenses from SpectrumCo, a 
joint venture among Comcast Corporation, Time Warner Cable Inc., and Bright House. Also, 
cable provider Cox has agreed to sell off its spectrum to Verizon Wireless. Additionally, 
Verizon Wireless and the Cable Companies have entered into joint marketing agreements. Both 
Comcast and Verizon Wireless have indicated these joint marketing agreements are an integral 
part to the spectrum sale. These joint marketing agreements allow each individual cable 
company and Verizon Wireless to sell one another’s products. 

The proposed transaction is not in consumers’ best interest since it will diminish competition in 
the video, broadband, and wireless markets. Consequently, consumers could suffer an increase 
in prices and face diminished competitive alternatives in the video, broadband, and wireless 
markets. Thus, we ask that you carefully scrutinize this proposed transaction. 


The Honorable Chuck Grassiey 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20515 

The Honorable Mike Lee 
Ranking Member 

Subcommittee on Antitrust, Competition 
Policy, and Consumer Rights 
United States Senate 
Washington, DC 20515 
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Spectrum Concentration 

Verizon Wireless already holds the greatest amount of spectrum compared to its competitors. 
Importantly, the Federal Communications Commission (FCC) has determined Verizon Wireless 
holds the most low-band spectrum, which is the prime band for providing mobile broadband 
deployment. This transaction would generally provide Verizon Wireless in most markets an 
additional 20 MHz of AWS spectrum, which is well suited also for mobile broadband 
deployment. 

Also troublesome is the fact that Verizon Wireless and AT&T together hold more spectrum 
nationally than the other carriers combined. These two carries also hold the vast majority of 
spectrum best suited also for mobile broadband deployment. This transaction would increase the 
dominant position that Verizon Wireless holds in the spectrum market and exacerbate the trend 
of consolidation the FCC has documented in the wireless market. 

Collusion Instead of Competition 

Under the joint-marketing agreements, Verizon Wireless and the Cable Companies “will sell 
each other’s services on a market-standard commission basis, with the new subseribers becoming 
customers of the other service provider....” Essentially, under these joint-marketing plans, 
Verizon Wireless stores will market and offer promotions for the Cable Companies’ services, 
with the Cable Companies doing the same for Verizon Wireless. 

These joint-marketing arrangements arc effectively agreements to not compete and would 
essentially divide up the current broadband, video, and wireless markets. As a consequence of 
these agreements, Verizon will have no further incentives to build out its FiOS network, which is 
a direct competitor to the Cable Companies, since hcad-to-head competition would jeopardize 
this deal and threaten Verizon’s core revenue stream of mobile service subscriptions. On the 
other hand, the Cable Companies have decided they are unable to compete with AT&T and 
Verizon Wireless and instead will be able to now dominate the landline video and broadband 
markets. 

Effect on Wireless Competition 

The wireless industry is already concentrated, with Verizon Wireless having the largest share and 
two companies, Verizon Wireless and AT&T controlling over 60% of the wireless market. This 
transaction would further add to Verizon Wireless’ dominance in the wireless market, continue 
to solidify a wireless duopoly, controlled by Verizon Wireless and AT&T, and further reduce 
competition. 

For instance, there would be less spectrum available for competitors like T-Mobile, Sprint, and 
MetroPCS, who already are at a disadvantage when it comes to premium spectrum assets for 
wireless broadband deployment. Moreover, a stronger Verizon Wireless can more easily 
squeeze out its current competitors. For example, competitive carriers will become even more 
dependent on Verizon Wireless for roaming agreements. This dependency would give Verizon 
Wireless the incentive to raise the costs of roaming agreements. In addition, due to the lack of 
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interoperability, it will be even more difficult for competitors have aeeess to popular handheld 
deviees that eonsumers want. Further, the joint-marketing agreements between Verizon Wireless 
and the Cable Companies could give the Cable Companies little incentive to cut reasonable deals 
with Verizon Wireless’ competitors on access points such as special access and Wi-fi off-loading 
capabilities, making it more difficult and expensive for the competitors to compete. 

Effect on Landline Competition 

The cable market is essentially a regional monopoly since the major cable providers do not 
compete with each other. Moreover, the FCC’s National Broadband Plan concluded that for 
those consumers who want very high broadband speeds, nearly 75% of the population will likely 
only have one landline broadband provider - the cable company. This is because the speeds 
offered by DSL will not reach the higher speeds offered by the cable industry or fiber-to-the- 
premises (FTTP) services, like FiOS, which only reach about 15% of the population. 

Consumers are demanding higher speeds for a variety of purposes such as tele-health or 
streaming television shows and movies over the Internet. As DSL may become less attractive for 
consumers because of the slower speeds, the only option consumers will have for high-speed 
broadband will be the local cable provider. Additionally, consumers looking for bundling 
options (for high speed broadband, voice, and video) will also face a lack of choices if 
competitors, like satellite providers, are unable to provide a viable high speed broadband service. 

Conclusion 

Consumers Union strongly believes that this transaction does not serve the public interest. If 
approved, it will lead to the loss of competition and choice for consumers in the video, 
broadband, and wireless markets. With fewer choices for consumers to choose in a duopoly or 
monopoly market, Verizon Wireless and the Cable Companies will no longer have incentives to 
price their products competitively, leading to higher prices for consumers. In tough economic 
times like these, it is in the public’s interest to keep prices low and keep as many options for 
consumers as possible. For these reasons, we ask that you carefully scrutinize this proposed 
transaction and the effect it will ultimately have on consumers’ pocketbooks. 


Sincerely, 

Parul Desai 
Policy Counsel 
Consumers Union 
1101 17"’ Street NW 
Suite 500 

Washington, DC 20036 
202.462.6262 
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IBEW Local 827 New Jersey 
IBEW System Council T6 
Massachusetts & Rhode island 

IBEW Locals 2222, 2321, 2322, 2324, 2325, 2323 , 2313 

IBEW Local 824 West Central Florida 

The Verizon Spectrum Purchase 

v^Not in the Public Interest 
Stifles competition and economic opportunities 
^^Disincentive to Upgrade Copper Facilities or Expand FiOS 
Creates Higher Prices for Consumers 
'^Will Eliminate Jobs 


3/22/2012 


IBEW local 827 New Jersey & IBEW System Council T6 New England 
IBEW Local 824 West Central Florida 
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Spectrum Deal is not in the 
Public's Interest 

Public Interest 

standard of review - Must show that the transaction would serve the public interest, 
convenience and necessity, and identify the Public interest benefits versus the public 
interest harms; the burden on Verizon is to identify the benefits, the potential harms 
and detail how the acquisition serves the public interests. 

Public Interest Analysis — part of this analysis includes a "deeply rooted preference for 
preserving and enhancing competition in relevant markets, accelerating private sector 
deployment of advanced services, promoting a diversity of license holdings, and 
generally managing the spectrum in the public interest." 

^ This acquisition will NOT preserve or enhance competition or promote diversity of 
license holdings, but will instead increase Verizon's dominance in the mobile 
telephony/broadband market on both national and local levels. 

> Stifles economic opportunity and competition 

> Likely to eliminate jobs; the potential negative consequences of this transaction on 
Verizon Communications employees; bargained-for, non-bargained-for and 
management. 



3/22/20:1,2 


IBfW local 827 New Jersey & IBE'W System Council T6 New England 
IBEVV local S24 West Centrai Florida 
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Spectrum Deal Is Not 
in the Publics Interest 

'vcHg re&tiy wirsssss 

>Joint Marketing agreement with Cable 
Companies creates a Duopoly 

> Diminution of Services 

> Higher Prices for Consumers 

Verizon is phasing-out lower cost options like High Speed Internet and driving 
consumers to higher priced data plans and forcing people off of the copper network 
with limited opportunities for basic landline services of dial-tone or internet options. 




3/22/2012 


iBiiW Lociil 827 Nev/ Jersey & IBcW System Council T6 New England 
!BEW Local 824 West Centra! Florida 
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\ nitcd Stiiti-s nt of 

Justice 

Antitrust Division 
i lii‘ tnr-Njurj of the '\nuiiii-'{ Divjvion is 
tHputniotfioiupetUiou in i!ie r 
economy throviKh ei Jorccitu'ni ot, 
improwmenh to. ;ui<i eciucnlion .sbinil 
antitrust iiiws and pnw’iples. 

Robert F. Kennedy Department 
of Justice Building 
950 Pennsylvania Avenue. NW 
Washington, DC 20530 
E-mail: antitrust.atrt5)usdoi.gov 


>The Joint-Marketing agreement with the cable 
companies is inherently anti-competitive. 

>The proposed agreement between Verizon Wireless and the 
consortium of cable companies, which includes Comcast, Time 
Warner, and Bright House Networks — will see cable companies 
paying Verizon hundreds of dollars for each cable contract 
obtained through Verizon marketing, and vice versa. 

>thi5 arrangement essentially a "non-compete" agreement, 
guaranteeing cable won't contend with Verizon on the wireless 
side, and Verizon won't compete with cable In cable services. 
>this deal is basically a capitulation: Verizon has decided to give 
up on its own cable aspirations and Instead collude with the 
companies that have already established themselves 




iSEW lociil 827 New jersey & 18f-W System Council T6 iNiiw 
JBEW Lociif 834 WerJ CemrsI Florido 
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Diminution of Jobs & Disincentive to upgrade 




> Verizon has failed to address or consider the negative effect of the transaction on current 
Verizon employees, both represented and non-represented. 


> Verizon CEO, Lowell McAdam announced that Verizon would no longer continue to build-out 
their state-of-the-art FiOS network beyond the 18 Million homes that Verizon committed to, 

> Today, throughout Verizon's footprint, they currently serve or could potentially serve 30 
Million landline Customers (Hoovers) only 18 Million, will have the ability to be served by 
FiOS. 

> Instead, Verizon now plans to bundle their wireless services with their new cable 
partners and as a result, Verizon will basically force current and future customers in non- 
FiOS areas onto their competitor's networks. 

> Verizon is beginning to deny their broadband High Speed Internet (HSI) services in areas 
where this broadband technology is their only option. Verizon is running a business and 
if it is not profitable to install HSI broadband, consumers will be left without a low-cost 
broadband internet option and as a result, be forced to switch their Verizon landltne 
telephone service over to the bundled services of the cable companies. Verizon, 
through their cable partners will bundle their wireless cel! phone services to this 
consumer. 


JBfiW local 827 New St fBEW System Couocii T6 New 
IBEW local 824 West Central Florida 
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HomeFusion Makes Verizon Wireless 


'Cantenna' a Reality 





HomeFusion Broadband is a new service that will bring wireless LTE service 
into the home as a primary broadband connection for those in areas with 
limited options. 

Customers can choose several usage-based plans, beginning at $59.99 per month for 10 GB 
of data, or $120 per month for 30 GB of data. A one-time equipment fee of $199.99 applies, 
and installation of the antenna is free. 


> With the Home Fusion service, Verizon's LTE network is delivered to an antenna that 
transmits the signal to a broadband router inside the home. The cylinder-shaped antenna is 
installed at the customer's home, and the product's design includes multiple internal 
antennae allowing the device to pick up Verizon's 4G LTE signal. 

> The broadband router can connect up to four wired and at least 20 wireless devices inside 
the home using Wi-Fi. 

> Verizon Wireless is working with Asurion for installation of the service. 

> Verizon chose NOT to let unionized workers already serving these customers in the 
community install these services or sell these services in the unionized sales centers across 
the United States. 


SEE: hnp;//www.wiretessweek,com/News/2012/03/Home-Fusion-Makes-VZW-Cantenna-Reali!:v-TechnQlogv/ 


m2/2Q12 


!BEW locai 827 New Jersey & !BEW System Counci? T6 New England 
ffiEW local S24 West Central Florida 
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V&l mmtlV mebas Verizon Wireless Products 


Verizon Home Monitoring and Control 

• The smart home of the future is yours today with Verizon Home 
Monitoring and Control. Choose from a variety of easy-to-install 
home automation and energy management features that can be 
controlled remotely from your computer. Smartphone, or FiOS TV. 

• Verizon announced that InstallerNet will be the professional 
installer of choice. 

• Verizon chose NOT to let unionized workers already serving these 
customers in the community install these services. 

Verizon Wireless Home Phone Connect 

• Port your home number to Verizon Wireless or establish a new line 
of service. 

• Activate service, and begin making and receiving calls 




IBI:.W local 8.27 New Jersey & !8£W System Council T6 New CngSancf 
mrw local 824 West Central Florida 
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Verizon's End Around 
of Oversight? 



> Verizon in many areas is lobbying at the State level for deregulation 
of telecommunication services. 

> Verizon is actively analyzing divesting their interests in Pole 
ownership, locally and/or nationally, thereby avoiding oversight and 
their responsibilities (double poles, storm response, etc. )in the 
communities. 


Verizon sold off their landline services to Frontier & Fairpoint, using 
the Reverse Morris Trust, unloading debt onto these companies and 
avoiding taxes. Verizon Wireless is actively pursuing newer 
technologies in these 17 states to compete against Frontier & 
Fairpoint in the states that they abandoned. 






ISEVi/ Locat 827 New Jersey & IBEW System CownrJ T6 New England 
18E W local 824 West Central Florida 
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Layoffs & Plant 
Closings 


Veriion lays off 33S N.i. workers 
because of dropoff in copper line customers 

Friday, February 03, 2012 

SEI; fitts://www-ni.corT3/bustngss/indeit,ssf/203.2/Q2/verkon toys off 336 nt workgr.btmt 


UNiMPtOriHEMT 



Verizon call center closures to affect more than 3,000 jobs 

Mafth9. 2012 

See ' ^ e. \ N > ,• I I 



Verizon Continues Layoffs, Over 16,000 employees 
to be cut in two years... 

Tuesday 130ct-2009 

Verizon hasalreadycut 8,000 Jobs in the last twelve months, and during the 
company's second quarter earnings conference caU announced they'd be laying off 
arwther 8,000 employees during the second half of this year. While some of the layoffs 
are because of the hou^g market and Veriron's siok^y dying residential phone business, 
the company ts also maklt^ a very lotenttonal move away from rural connectivity so they 
can foivs on more immediately profitable urbati and suburban FiOS and wireless 
ddivery- intwestingjy, the 2(M employees laid off yesterday in Massachusetts and Rhode 
Island were mostly FiOS installers. 

SEE:h» p;/'/w w>v.dslit;pUfte.com/shpwr»‘ws/V'cii ron-Cont<f’ i ies-i.3VO f f s -H>4^yS 6 




Loc3^ B27 New .fersey & I8£W Systein Council 1'6 New fingliind 
IfifiW local 824 West Centrij} FJof Ida 
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Timeline of events related to 
Verizon's Spectrum Purchase 

October 24, 2011 Report- Verizon confirms new LIE service; FiOS build essentially over. Verizon CFO Fran Shammo confirms trial 
of the "Cantenna" for fixed residential DSL alternative; Limited FiOS build remaining. 

December2. 2011 -Verizon Wireless announces that it will be purchase Wireless Spectrum from Comcast Corporation, Time 
Warner Cable, and Bright House Networks for $3.6 Billion. 

• This transaction will result in 122 Advanced Wireless Spectrum Licenses transferring to Verizon Wireless. 

• A "cross marketing" agreement allowing the parties to sell each other's services was announced as well. 

December 16. 2011 - Verizon agrees to purchase spectrum held by Cox Communications for $315 Million. 

December 21. 2011 - Verizon Executives meets with IBEW and CWA Representatives in Rye Brook, NY. Robert Mudge, Verizon 
President of Consumer and Mass Business Markets, informs Unions that "the Spectrum purchase will have absolutely no 
effect of the wireline industry". 


February 2012 - Verizon HSI denial directive in Northeast. In New England and New York Verizon no longer will offer HSi services if 
suitable facilities are not available or if more than minimal work is required. The Company stated that if an engineering 
work order had to be written, the customer would be informed that they are not eligible. This means a Verizon wire line 
customer that would have been eligible in January 2012 and prior is denied. This drives consumers to the higher priced 
products Verizon wants to offeror forces consumers to Cable companies as the only option. 


March 2, 2012 - Verizon announces "HomeFusion". The aforementioned "Cantenna" is officially put into play. This proposed 
replacement for DSL will result in a cost increase for consumers as this wireless technology will have "caps" for usage. DSL 
and FiOS have unlimited usage. In this Instance, customers will have to pay for usage beyond designated limit. 


■V22/2012 


IBEW System Council T6 New England & !BEW local 827 New Jersey 
IBEW Local 824 West Centra! Florida 
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Thank You 


• This overview was brought to you by the IBEW 
Telephone Locals in New Jersey, Massachusetts, 
Rhode Island & Florida 


• For Copies of this guide or the supporting 
documentation and reference please e-mail: 

Ed Starr Bill Huber John Rowley, Sr. 

Business Manager Business Manager Business Manager 

IBEW Local 2321 IBEW Local 827 IBEW Local 2324 

EdStarrESQ(5)MSN.Com whuber(5)ibew827.conn irowlevibew2324(Sverizon.net 


IB^W local 82 7 New Jersey & IBEW System Council T6 New England 
3/22/2017 IBEW Local 824 West Central Florida i 
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T’ ■ •Mobile- 

601 Pennsylvania Ave., NW 
North Building - Suite 800 
Washington, DC 20004 
(202) 654-5900 


March 20,2012 

The Honorable Herbert H. Kohl, Chairman 
The Honorable Mike Lee, Ranking Member 
U.S. Senate Judiciary Subcommittee on 
Antitrust, Competition Policy and Consumer Rights 
308 Dirksen Senate Office Building 
Washington, DC 20510 

Re: T-Mobile, USA Comments for the Hearing - “The Verizon/Cable Deals: Harmless 
Collaboration or a Threat to Competition and Consumers?” 

Dear Chairman Kohl and Ranking Member Lee; 

Thank you for this opportunity to submit T-Mobile USA’s (“T-Mobile”) views for the record as 
you conduct the hearing directed to answering the question; “The Verizon/Cable Deals: 
Harmless Collaboration or a Threat to Competition and Consumers?” Put simply, Verizon 
Wireless’ proposal to purchase the Advanced Wireless Services (“AWS”) spectrum assets of 
SpectrumCo, LLC (a joint venture among subsidiaries of Comcast Corp., Time Warner Cable 
Inc., and Bright House Networks, LLC) and Cox TMl Wireless, LLC are not in the public 
interest and should not simply be rushed through the regulatory process as Verizon Wireless and 
the other applicants urge. 

Verizon Wireless has far less incentive than smaller carriers like T-Mobile to rapidly deploy the 
cable company spectrum efficiently to provide broadband service to consumers in the United 
States. Verizon Wireless already holds a strong portfolio of unused “greenfield” spectrum 
licenses in the AWS band, and is also dominant in the most desirable low-band spectrum below 
1 GHz. Indeed, much of the already significant holdings of AWS spectrum that Verizon 
Wireless acquired in 2006 still lie fallow today. This is despite the almost complete clearance of 
legacy government and commercial users from the AWS band and the ready availability of 
AWS-capable devices in the marketplace. Instead, Verizon Wireless chose to hold this critically 
scarce spectrum in reserve, warehousing it for some future use. By contrast, T-Mobile and other 
smaller carriers worked to aggressively clear the AWS spectrum of incumbent users and have 
been using that spectrum to deploy 3G and 4G services since 2008. 

If we lived in a world of plentiful spectrum resources, Verizon Wireless’ behavior and the 
proposed transactions would be much less problematic. But that is not the world we inhabit 
today. Even with the recent legislation authorizing the FCC to hold incentive auctions for bands 
currently held by broadcasters, wireless providers cannot expect to see consequential blocks of 
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spectrum available in the marketplace for many years. So, by effectively cornering the 
remaining readily available AWS spectrum, Verizon Wireless is foreclosing T-Mobile and other 
smaller competitors from the potential to acquire an important resource - the spectrum they 
need to meet consumer demand for LTE (the next generation of mobile services) to directly 
compete against Verizon Wireless, 

Verizon Wireless contends that the “screens” customarily applied by the FCC to review mobile 
services transactions are either not applicable here (the HHl-based screens) or not triggered 
except in a few markets (the spectrum screen). It therefore argues that under FCC precedent 
there is no competitive harm and no further review is appropriate. But this ignores the fact that 
the government has an obligation to conduct a thorough analysis to determine whether these 
transactions serve the public interest. That analysis will clearly show significant harms to 
wireless competition and consumers if these transactions are approved. 

The limitation on spectrum capacity is one of the greatest impediments to robust competition 
among wireless providers in the United States. Indeed, Congress, the FCC, and the 
Administration have all recognized the imperative need to free up additional spectrum for mobile 
broadband. Approving the Verizon Wireless acquisition of the cable companies’ spectrum is 
problematic not only because of the increase in Verizon Wireless’ own holdings (when only a 
month before the announced transactions Verizon Wireless was telling the public that it had no 
near term need for additional spectnim), but because it would simultaneously deprive more 
efficient competitors of the spectrum. These acquisitions therefore potentially foreclose access 
to a necessary input for competitors who could make immediate use of the bandwith to directly 
compete against Verizon Wireless. 

There is strong precedent supporting a conclusion that an acquisition of an input, such as 
spectrum, can cause competitive harm in violation of the Clayton Act. In 1 998, for example, the 
Department of Justice challenged an acquisition of unused satellite television spectrum by a 
consortium of cable companies on the basis that the cable companies would use the spectrum in a 
less competitive manner than would other purchasers. And, the DOJ recently supported an FAA- 
ordered divestiture in airport takeoff and landing slots in a transaction between Delta and US 
Airways, expressing concern that the parties were engaged in “slot hoarding” with an intent to 
keep new entrants, who would use the scarce slots more efficiently, from the market. 

T-Mobile also does not believe the FCC should rely solely on an arbitrary spectrum screen to 
determine which markets require review for potential anticompetitive effects. However, if it 
does use a screen, it should update its methodology to be more in line with the current 
technological and competitive marketplace to more effectively identify the markets in which no 
potential for such effects exists. Most importantly, the FCC should acknowledge that treating all 
spectrum frequencies the same for purposes of the screen does not reflect technical and market 
realities. In other contexts, both the FCC and DOJ have concluded that lower frequency bands - 
such as the 700 MHz and cellular bands below I GHz - possess more favorable intrinsic 
spectrum propagation characteristics than spectrum in higher bands. As a result, such Tow- 
band’ spectrum can provide superior coverage over larger geographic areas, through adverse 
climates and terrain, and inside buildings and vehicles. This also means that networks using 
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such low-band spectrum can be built out at a significantly lower cost. These substantial 
differences in the cost and burden of utilizing spectrum are reflected in spectrum valuations in 
the United States. 

The logical consequence of this economic reality is that the FCC in evaluating these transactions 
should employ a spectrum screen that is based on weighted spectrum. Such an approach is 
typically taken in industries where there is substantial heterogeneity in value. For example, 
when evaluating market shares in diamonds the shares are always in value terms, rather than 
carats (weight). Similarly, real estate shares are stated in value terms, rather than acres. A 
penthouse in New York City may be considerably smaller than a bam in rural Iowa, but no one 
would expect to pay less for the apartment. In all three industries, value differences are so large 
that a pure quantity-based measure (whether it be MHz, carats, or acres) is misleading. 

The FCC established its spectrum screen a decade ago to ensure it fully scrutinized all 
geographic areas in which any potential for anticompetitive effects exist. The unweighted 
approach clearly does not achieve this goal in today’s increasingly broadband world. Using an 
approach based on actual economic value would refine the screen results and more accurately 
identify those markets to which the FCC should direct its attention. 

Finally, T-Mobtle has concerns about the scope and terms of the Joint Marketing Agreements 
involved in these transactions and their impact on competition. To date, these unprecedented 
agreements between the largest incumbent cable operators and the largest wireline (in many 
markets) and wireless carrier have been largely shielded from scrutiny due to the applicants’ 
unwillingness to disclose their full terms at the FCC. Contrary to the vision of the Congress in 
the 1996 Telecommunications Act that incumbent cable operators and telephone companies 
would compete head to head, the “black box” presented by these contracts is alarming and raises 
significant concerns about whether the agreements pose a risk that instead of competing, they 
will combine to foreclose competitive access, not only to spectrum but also to broadband video 
content and other inputs by smaller wireless providers as the market moves to a mobile video 
world. T-Mobile therefore urges the government to take a careful look at diese agreements and 
any documents that stand behind them to ensure they will not impair the wireless and wireline 
competition that Congress has tried to engender in legislation over the past 20 years. 

Again, thank you for the opportunity to submit these comments, and thank you for conducting a 
hearing on such an important topic. 

Respectfully submitted, 



Thomas J. Sugrue 

Senior Vice President, Government Affairs 
T-Mobile USA, Inc. 
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